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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2795 
THELMA G. FUSSELL, 
versus 
.JOSIAH FUSSELL. 
PETITION FOR APPEAL. 
To the II onorable t!wdices of the 8npreme Court of Appeals 
of Virginia: 
Your petitioner, Thelma G. Fussell, respectfully represents 
that she is ag·grievecl by a final decree of the Circuit Court 
of Henrico County, Virg-inia, entered on the 18th day of 
,June, 194B, in this cause, wherein your petitioner was com-
plainant and ,T osiah Fussell was defendant. A transcript of 
the record in said cause is herewith presented and asked to 
be read as a part of this petition. 
PROCEEDINGS IN" THE LO\V.ER COURT AND A.SSIG:N-
l\IENTS 0}., ERROR. 
In this c~um petitioner filed suit for divorce against the 
defendant in N ovemher, 1941, alleging cruelty and construc-
tive desertion. Depositions were thereupon taken by her. 
Not until 1Iav did defendant file his answer and eross-bill, 
in which he denied the material allegations of plaintiff's 
bill and asked for a divorce on the ground of simple desertion. 
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Thereupon further depositions were taken on be]mlf of 
2«• both *parties; numerous orders were entered relative to. 
temporary alimony, counsel fees, custody of the two in-
fant children, etc. The final deposition in this case was taken 
on November 16, 1942, a whole year after the start of the 
suit., and it was not until June 18, 1943, that the Court en-
tered its final decree denying relief to both parties and leav-
ing· them where it found them. It is from this decree that 
petitioner appeals. 
The following· assignments of error are urged: 
1. The Court erred in entering the decree of June 18, 1943. 
2. The Court erred in ref using to grant the prayer of the 
petitioner's bill and in refusing to grant her a divorce from 
bed and board, custody of her two infant children and sup-
port for said cl1ildren. 
3. The Court erred in refusing to enter the sketch for a 
decree presented to the Cot1rt by complainant and appearing· 
on pages 174 to 177, inclusive, of the record. 
QUESTIONS INVOLVED IN THIS APPEAL. 
The questions involved in this appeal are whether or not 
the treatment of this petitioner by her husband constitutes 
cruelty and constructive desertion to the extent of entitling 
her to a divorce a mPnsa et thoro, and if so whether she s11ould 
be g·iven custody of the two infant children of the parties 
with alimony for herself and support money for them. 
STATEMENT OF FACTS. 
This is a suit for divorce brought by your petitioner, 
charging that on account of his cruel treatment of her 
3* she was *compelled to leave the defendant on October 
25, 194L Your petitioner and the defendant had sepa.-
ra ted on two previous occnsions, once in 1937 just before the 
birth of petitioner's second child. At that time the defend-
nut was going to the office at nights under the pretense of 
studying· accounting and staying· until 12 :00 o'clock, leaving 
petitioner in tl1e home with one baby and expecting another. 
He was nag·ging· her and ig11oring- her. Upon the advice of 
her physician petitioner went to the home of her mother. 
About six months later petitioner retumed to the defendant 
upon his promise to do better. For about a month he was 
very considerate of her, but after that he began nagging· her, 
neg·lecting her and staying out at nig·hts without explaining 
where he had been. 
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In 1938 the defendant left petition~r in the home with her 
two babies and went to his mother's home, where he re-
mained for some time., leaving petitioner to do all the house-
work, attend to her two children and look after 2.500 chickens 
the defendant had on the place; and he would ~eturn to the 
borne once a week to see if petitioner was attending to his 
-0hickens. After petitioner liad remained in the home alone 
for some time she got her sister to stay with her. Finally 
the defendant went to the home one night and started fussing 
with petitioner's sister for being there, and he told her to 
get her clothes and get out. He then took the fuse out so that 
]Jetitioner could have no lights in the house. Defendant then 
grabbed petitioner's sister by her arm and turned it and he 
slapped petitioner, hit and bruised her. Petitioner that 
4* night took *her .two children and in company with her 
sister left the home and went to the home of her mother 
and ,instituted divorce proceedings, but at the request of the 
-defendant they were ag·ain reconciled. 
For eight months prior to the final separation on October 
25, 1941, tho defendant constantly cursed petitioner, calling-
her all sorts of names and stating that he did not love her 
and telling her to get out. 
ARGUMENT. 
All assignments of error are so closely related that they 
may most conveniently be discussed together. 
At the outset it should be pointed out that, with the ex-
-ception of defendant's own blanket denials of petitioner's 
charges of mistreatment and cruelty, there is no conflict in 
the evidence as to the truth of these charges. For example: 
Petitioner left her husband the first time on the advice of her 
JJhysician. Her statement to this effect is corroborated by 
her mother, the physician himself being dead. Defendant's. 
treatment of his wife at the time of the birth of their second 
child is fully established bv the testimony of an absolutelv 
disinterested witness. On . the other lrnncl, defendant pro-
duced no witness to corroborate his version of these circum-
stances. 
In the caHc of the second separation., petitioner's version 
of the brutal attack made on her by her husband is fully cor-
roborated by her sister, Mrs. King, by the marks and 
5* bruises *''on her body as seen later by her mother, Mrs. 
Gearheart; while here, again, defendant relies on his own 
unsupported denial of any mistreatment. 
In the third and final separation, petitioner's evidence is 
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sustained by the evicleuce of at least two neig·hbors, Grace 
Pierce and Mrs. H. G. Easton., both of whom were frequently 
in the home. Defendant produced no corroborating witnesses 
except his own mother and sister wl10 lived half a mile away,. 
but these could not know what ,vent on in the home because, 
by their own admission, they had refused to visit the home 
for some years or to have anything whatever to do with 
petitioner. . · 
Defendant, it is true., produced many witnesses in his be-
half, but all of them contented themselves with general state-
ments as to his character and habits. Only one of them, a 
Mr. Rittenour, had ever been in the home more than once, 
and his testimony simply corroborated the fact that there 
had been some quarrels, but as to who was at fault, he 
.couldn't say. The other witnesses were just general charac-
ter witnesses and knew nothing of the way in which the de-
fendant treated his wife prior to any of their three separa-
tions. 
Final separation between these parties occurred in Octo-
ber, 1941. The wife filed snit for divorce in November, 1941, 
alleging cruelty and construc.tive desertion. Defendant an-
swered and also filed a cross-bill alleging desertion. His ::tn-
svt"er and eross-bill was filed in May, 1942. 
6* *This is the third time petitioner has filed suit for 
divorce against her husband on the grounds of cruelty 
and constructive desertion. The first time was in October, 
1937. This suit was diRmissed soon afterwards when the par-
ties were reunited. The second suit was filed about a vear 
later when again there was a reconciliation and dismissal of 
the legal action. 
There are two small children in this case., girls now eight 
and six years of age, respectively. T11ey are now with their 
mother, who in turn is living with her own mother in Barton 
Heights, a residential section of Richmond. The elder is at-
tending one of the city schools. They spend one twenty-four 
hour period each week with their fatbe~·, who lives with his 
own mother in Herirfoo Conn(,?, on the Dnrbytown Road. The 
husband in this case is employed by the Virg-inia Electric 
and Power Company, the wife is herself working at a local 
beauty shop. 
The domestic difficulties between theRc two young people 
had been going on for a period of some years before they 
were finally separated. In order to get a clear picture of the 
whole scene, the evidence is discussed with reference to each 
one of the separations which had previously occurred. 
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First Separation. 
The parties had been married some four years and at the 
time were living a distance of two miles or more outside 
the City of Rfohmond and from the public transportation sys-
tem. Petitioner had one child, then two years old, and she 
was doing all the housework for herself and family, in-
7~ eluding cooking and *laundering. In addition she was 
pregnant with her second child (:M. R., p. 24). Further-
more, her husband was away frequently at night, leaving. her 
alone (M. R., p. 24). 
In the circumstances her physician advised her to move 
into R.icbmond to more congenial surrounding·s to prepare for 
the birth of the baby (:M. R., pp. 15, 24; 52). This doctor, Dr. 
Hinchman, is now dead (l\L R., p. 52). 
So 011 a hot summer nfternoon just a short while before 
her second child was bom she walked the distance of more 
than two miles to Richmond (:M. R., pp. 56, 73) and to her 
mother's to get the rest and quiet necessary to her delicate 
condition. 
Defendant opposed her taking· her physician's advice and 
when she told him, his first thow.d1t was of himself (:\L R., 
p. 56: "'Vho is going to feed me?~'). 
Petitioner remained at her mother's in Richmond and one 
night in August, 1937, at a local hospital the parties' second 
child was born (M. R., p. 56). Although the defendant was 
notified of the impending event (M. H,., p. 51), on the night 
in question (Au,g11st 26), it was not until the next evening 
that be appeared at the hospital {lVL R., p. 56). His attitude 
on this occasion, us well as the next day, is eloquent evidence 
of his utter callousness alld indiffer.ence to her welfare and 
comfort (1\L R., pp. 48, 49., 56, 57). 
Mrs. \Vorth A. Carter, a clistintcrested witness who wns 
a patient at the hospital and in the same room with the 
8* *petitioner, gives a vivid description of the defendant's 
attitude toward his wife when he visited her in the hos-
pital after the birth of his second baby (M. R., pp. 48, 49) : 
''Q. Did you observe ~Jr .. Fussell's attitude towards hi!:; 
wife on that occasion of his visit His first visit to his wife? 
'' A. Yes, sir. 
"Q. "'\Vill vou state what his attitude was! 
'' A. "\Ven; it wasn't the attitude for a husband to act to-
wards a wife who had just had a baby. He didn't ask her 
how she felt, nor made over her in any way-didn't kiss her 
and didn't stay but a very few minutes and he had another 
fellow with him. Didn't ask to see the baby. 
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'' Q. When did he return the second time t 
'' A. Saturdav-a little after 12 o'clock. 
'' Q. Was he ·alone then f 
''A. Yes. 
'' Q. Did you observe his attitude on that occasion? 
'' A. Yes, I heard some of the conversation between them. 
"Q. ·wm you state what you heard between them 7 
'' A. Well he asked her why was she staying in the hospital 
running up a bill; that it wasn't nothing but foolislmess her 
staying· there. She told l1im that she was going home on 
Sunday ( the next day) and he told her that he was going 
fishing that he wouldn't be in to see her and she said 'well I 
will have to call an ambulance' and he said 'well you didn't 
come here in an ambulance and you can go like you came'. 
·which was in a taxicab.''· 
The petitioner herRelf describes the attitude of her hus-
band when he visited her at the hospital on pages 56 
9'* *and 57 of the manuscript record. 
Two days after the baby was born the petitioner's 
mother carried· ·her to her home in Richmond, where she re-
mained until October. During this interval petitioner's ver-
sion is that she bcg·ged her husband for permission to go 
home ( M. R., p. 57). Defendant denies this, but petitioner's 
mother corroborates her statement (M. R., pp. 16, 53). Peti-
tioner's version is also corroborated by the fact that after 
her husband refused to allow her to go back she filed suit for 
divorce and only when the order for alimony was served on 
him did he perform his duty and allow his family to retum 
to him (l\I. R., pp. 53, 59). · 
S econ.cl 8 eparation. 
Resuming the marital status in the fall of 1937, the parties 
lived together for loss than a year when again petitioner was 
forced to flee to her mother's home in "Richmond.,· · During 
this lull in the matrimonial storm petitioner says her husband 
first treated her with consideration but soon resumed his old 
l1abits of neglect and nagging (:M. R., p. 25). In April, 1938, 
they came to the parting· of the ways. This time, however, it 
was the defendant who abandoned his wife. Petitioner., on 
pag·es 26 and GO, says that on this occasion be l1ad refused 
to buy some $12.00 worth of groceries for the household. 
This she said made her husband angry. Then he asked her 
to give him her key to the house as he had given his own 
to his mother. This she declined to do,. saying she could al-
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ways let him in. Then he gTew "bull mad'' and threatened 
to destroy her radio. 
10* *"My daddy gave it (the radio) to me", she ex-
plained, '' and I loved that radio and enjoyed music and 
plays, and he knew that was all that belonged to me per-
sonally in that house and he said he was going to break it up 
.and when he said that I went to the kitchen for the rolling pin 
and he caught hold of me and really hurt me and I thought 
'I will get something tlmt you cannot take' and I got the 
butcher knife" (:M. R., p. 60). 
The defendant had to be prodded by his counsel to make 
.any. explanation of this incident. At first he simply said she 
just chased him out of the house with a knife (M. R., p. 74). 
He finally laid her action to pique over a neighbor's child 
who happened to be in the home. It is difficult to believe 
that such a trivial thing as this would have caused petitioner 
to attack her husband with a knife. 
This episode occurred in April. For several months there-
after defendant lived at his mother's home about a half mile 
away and petitioner and her two children remained at the 
l1ome. But she did not even complain to her own mother (M. 
R., p. 26). Later she sent for her younger sister· to come and 
stay with her as she was frig·htened and lonely staying by 
herself with two infants to care for (M. R., p. 20) and 2,500 
of her husband's chickens to look after (lVL R., p. 26). Know-
ing her sister's husband's disposition this girl took along 
money to pay for her board. 
Then one night while the two sisters were in the house 
11 * (~together defendant came into the house ·and was guilty 
of an unprovoked act of violence., both ag·ainst his wife 
.and her sister. Petitioner's version of this disgraceful oc-
eurrence, as set forth in the manuscript record at pages 26 
and 61 and 62, is fully corroborated by that of her sister, 
who ·stated (l\L -R., pp. 19-21) that the ·defendant provoked 
the fight by taking the electric current fuse out, thereby 
throwing the house in darkness and then after locking the 
elder of the two children in his car, attacked and beat both 
bis wife and her sister in the effort to take the baby away 
from its mother. 
That on this occasion the defendant was guilty of the 
grossest acts of cruelty is proved beyond all contradiction 
by the evidence of the sister (:M:. R., p. 20) and by the further 
evidence of the petitioner's mother, whose character as a 
Christian woman and mother was testified to in the hig·hest 
terms by Rev. vVade H. Bryant, pastor of her church. This 
good woman corroborated the statements of her daughter 
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and says, on pag·e 54 of the manuscript record, that the peti-
tioner next morning had visible bruises on her body and was 
suffering so from them and from a wrenched back that she 
bad to have medical treatment. This tJvidence is itncontra-
llicted. 
After this brutal assault on l1erself and her sister, peti-
tioner took her children and fled again to her mother's home 
for refuge (l\L R.., pp .. 21, 26; 62).. There she remained for 
some time (M. R., p. 27).. It was uot until she again resortecl 
to the divorce court that a reconciliation occurred (M. H., p .. 
62) and petitioner states that only nfter an order for 
12* alimony was entered *against him did he offer to take 
her back. 
Final Sevaration. 
Again resuming th(.lir relations as husband and wife, the 
parties lived together until 1941 when the final rupture took 
place. Relating her husband's treatment prior to this final 
separation, petitioner says (M. R., p. 28) that he soon re-
sumed his old habits, staying out late "with a girls' basket-
ball game'' ( evidently meaning that he was coaching a girls~ 
team), and again refusing her enough .. money on which to run 
the house. She further states that ]us language was vulgar,. 
that he told her be no longer loved her and he wished that 
she would get out (M. R., pp. 28, 29; 62, 63) .. 
The petitioner relates the eonditions under ·which she was 
living and her husband's conduct towards her immediately 
prior to their final separation, as follows (M. R .. , pp. 62, 63): 
"Q. He has stated that he tried to treat you as well as 
possible and did treat you well prior to this last final separa-
tion·¥ 
"A. No, he didn't; he gave me a very limited amount of 
money to run the house on and when I had to supplement that 
with hairdressing work, he quarreled about his chickens not 
being attended to. He argued and quarreled abont every-. 
thing; he never fook me any place. I had to sit at home all 
the time. 
"Q. Did he ever tell you to leave his home? 
. '' A. Many a time; he told me to get the hell out_ of there; 
that the road led nrnny ways and he didn't care which I took, 
just so I got away from there. Never any peace with him; 
constantly nagged, no consideration for anybody. One time 
I had not been to see mv mother fot two weeks and he found 
out I was going; I hnd the child all dressed and when I went 
I ' 
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to the car to :go l1e came out and g1~abbed hold of the 
13* ignition so that I couldn't start the car. *I didn't argue 
it with him, I just took the. child and walked. . 
"Q. What was ·the condition of your" health as a result o·f 
this treatment of you 1 · · 
. '' A. I was very run down; I really didr~,'t havo enough to 
~at, on account of the way he dolea. out money. 
' "Q. ·what effect did that have on your healthf 
"A. I: was run down1 1icrvous and npsct :an the .time. · 
· '' Q. Did the condition of your health lead finally to your 
having to leave your home f . 
, · '' A. Yes, I was: w:orn out· physically and mentally trying· 
to make a go of it with llim, with no" cooperation whatso-
ever.'' -
: Inc.identally, one of. defendant's ·own "'itnesses, C. E. Rit-
~enour, tells pf having overheard a quarrel between these par-
ties over the use of the car. · On this occasion the witness, 
on cross examination, said petitioner wanted to make a visit 
to a neighbor, that she,got -into the car and was ·ready to drive 
off wh_eu defendant to0k the keys, out of. the ignition switch 
an 9. forced her to walk ( i\L R.; pp. 86, 87). 
. Her health threatened, subjected· to indig·nities and the 
object of vitupe.ration and abuse, she .finally accepted his in-
vitation and fo1: the third and last time fled. -to her mother's. 
By way of corroboration of her husband.'s utter lack of in-
terest in, 0.1· concem for J1i1-1 yotmg- wife's welfare, we have 
J;iis admission that, altbong;h Rhe requested hired help in the. 
home,)rn refused (M. R., p. 119) because ''I -could not afford 
i_t." And through the years tliat his wife did the cooking, 
. . was_h,ing· and all the bo.usekeeping in tlle home on the 
14~ Darbytown Road, which they ·*oecupied before tl1e .final 
separation., be failed to equip tlie house with such neces-
sary conveniences ~s -running- water .or a bathroom. It was 
not until h_is wife had gone and when. doubtless he tried to-
fjnd a tenant for the -house that he could -bring himself to 
part w_ith enough money to provide -tlle house with these fa-
cilities (See manuscript record, pp. 151, 152}. -
. Further .corroboration of the husband's mistreatment of 
his wife is. found in the statement of petitioner's sister CM. 
R.:, p. 22) that his attitude had g-rown even wor·se; hi the evi-
dence. given by neighbors as follows: Grace Pierce, who said 
that the defendant picked at and quarrelled with bis wife 
continually (l\L R., pp. 11, 12), that he cursed anq. abused her 
(l\L R., p. 12) and that he did not love her (l\L R., p. 13); that 
be forced her to live in a home without running water, hath 
or toilet facilities; Mrs. H. G-. Easton, who said he was 
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"fractious" towards- his wife (l\,L R., p. 159). Furthermore, 
during the last four years of her married life., although the 
home of the husband's parents was only a short distance 
away, this home was shut to petitioner. Defendant's mother 
testified as follows (M. R., p. 111): . 
'' I did not approve of her conduct and I did not care for 
her to be at my home. 
'' Q. Then she was not welcomed in your home t 
"A. No; 
'' Q. And has not been in the last four years? 
'' A. No, because it was not agreeable to my daugl1ter as 
she had never left home and I considered her wishes first. 
'' Q. So for the past four years you and your *family 
15"" have really had nothing· to do with your son's wife? 
'' A. I have not said anything· a bout her or had any-
thing to do with her.'' 
In these circumstances is there any wonder that this young 
wife with her two small daughters should have found it im-
possible after October, 1941, to endure any longer the condi-
tions in which she found herself f 
• * * 
Perhaps the fundamental reason for the harsh and incon-
siderate manner in which the defendant treated his family 
lies in the fact that he thought more of his money than his 
wife and children. This fact sticks out all through the rec-
ord. Thus, we find that he insisted that his wife cook on the 
old-fashioned wood or oil stove although a modern electric 
stove was available (l\L R., p. 1.1). By his own admissions, 
he refused to give his wife hired help and thus forced her to 
do all the washing, cooking, cleaning, etc., in addition to tak-
ing care of the two tiny children and looking after defend-
ant's 2-,500 chickens (I\1. R .. , pp. 118, 119) and, by his own ad-
mission, he would not install running water, bath or toilet 
facilities in the house until after his wife had left (M. R., 
pp. 151, 152). 
Furthermore, when he first saw his wife in the hospital 
after the birth of their second child his first thought was 
of the hospital bill he might have to pay (M. R., pp. 49, 
rn• 57). *He even told her she should go home in a taxicab 
instead of an ambulance (l\L R., pp. ·49, 57). And dur-
ing the severa~ months (from June to about October 1) of the 
first separation while she and the children remained at her 
mother's he gave her only about $40.00 until forced to in-
c.rease the amount by the alimony order entered by the Court. 
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This is proven by .a memorandum in his own handwriting 
which she subsequently found and is in the record of this case 
(M:. R., pp. 58, 65A) .. Although this time as well as at the 
time of the second separation she asked repeatedly to be 
permitted to come home, only when an alimony order was 
served on him would he accede (M. R., pp. 55, 58, 59, 62). 
The disagreement which led to the second separation was 
.likewise caused by his unwillingness to provide properly for 
his family (M. R., p. 60). He ev~m refused to buy his wife 
coffee because he himself did not care for it (M. R., p. 26). 
When petitioner's sister went to stay with her after def end-
ant had gone to his mother's, she took along money with 
which to pay her board because she knew he would object if 
she did not (l\L R., p. 20). 
And now this defendant wants his wife to return to him. 
vVhyY For the same reason,, it is submitted, that he wanted 
her to return the other two times, namely: it would involve 
less expense to him. But is there any reason to believe that 
he would treat her differentlv from the wav in which he 
treated her before? It is submitted this "offer'' of recon-
ciliation comes too late. See McDaniel v. McDaniel, 175 
17* Va. 402. If the *wife was justified in leaving her hus-
band in October, 1941, then there was no obligation on 
·her part to return to him merely because be asked her, par-
ticularly after she had twice before returned to him only to 
liave him renew his misc.onduct towards her. In these cir-
cumstances we cannot see how any Court in the land would 
fail to grant her the relief prayed for. 
It will be urged that petitioner condoned acts of cruelty 
that caused the first and second separations by returning to 
live with him. The answer to this is that his continued ill-
treatment of her revived her original remedy. In the la11-
guage of Bennett v. Bennett, 179 Va. 239 at 243: 
"As this court pointed out in Elder v. Elder, supra (139 
Va., at pages 26, 27), cruelty is cumulative, and while 'acts 
of violence committed at an earlier period, and which have 
not prevented the wife from living with her husband, or go-
ing· back to him after they have b<:en separated,, cannot be 
made the sole foundation of an action for separation, they 
form the subject of investigation and proof with a view to 
iletermine what is the true issue in the case, .namely: whether 
the wife can with safety to her person and health continue to 
live with him.' '' 
In the Bennett case the parties lived together after their 
1·econciliation for two yeurs and yet the Court held that the 
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previous acts of c1·uelty on tl1e part of the husband, -which 
caused.the fi~·st separation, "form the subject of investiga-
tion and proof'' upon a subsequent and :final rupture .. 
Fittalf!,cial Condi~iott of Husband. · 
. The only reason .defendant gives for. not p1~ovid-tng his. 
· family with the conveni~nces they needed is that he was. 
18* not *financially able. The evidence is that such was not 
. . the case. According to his own testimony, ,at the time-
he separated from bis-wife be was· making $125.00 a montb~ 
Since that time he has received an increase to $1:35 .. 00 ( :M:. R.,' 
p. 125). During the baseball.season he umpired for pay and; 
according· to his own estimate, he make~ from $20~00 to $24-00 
a week extra.:· In his income:. tax return he said this extra 
income amounted to $100.00 a year ( l\:L R., p. 40). · 
In addition, he makes a practic~ of lending money to the, 
other meri in ;his office and his~ own. boss admitted collecting 
this money for him (:!\L R., p. lOS}. If he had moneJ· to lend: 
them, he had. the means with which to provide his family 
with1 the necessities and conveniences of life. · · : 
· At the present time· the_ ev,idence. is ~hat, in ad_dition to· 
the other· sources of in"COme., he owns two hoi1ses. for ·whiQh 
he is getting $60.00 a month rent (M. R., p."40). 
1 Regarding insurance, the evidence is that as an induce-
ment to the petitioner to $ign a deed· to some real property., 
conveying it to his mother, defendant agreed to make his wife 
beneficiary in hvo small Kansas Life Insurance policies CM.: 
R., p. 37). Ih addition; she herself had a srimll industrial 
lJolicy in the Prudential I11surance Company, wl~ich l1Je still 
retains (M. R., p. 37). · . · 
Custorly of the~ Chilclrn'fl. 
On the question of the custody of, the children, these two· 
little gfrls, eig·ht and six years. old, ··respectiv'e,y,_ should of 
:· course remain ·with their mother. There is no evidence 
19* •in the record to the contrary. ·while their mother is· 
·at ,vork ·thev are in the care of their maternal grand-
mother, who in the ·language of Rev. vYade H. Bryant:, Past~r' 
of Barton Heights Baptist Chur.ch, "'" * '"' I would~ co1~sidor · 
b'.er. far ~above th~. averag'.C in~this .. .day and time itr~ the -ca1·e · 
for and interest of children; she has shown it in her own 
children and I judge she would in her children's children'' 
(M. R.., p. 16tr. 
On the other hand, conditions at the defendant's home are 
not suitable for the children. How cnn thev be when the 
father makes a practice of sleeping in the san;e bed with the 
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hvo little girls, as he does by admission of bis own mother, 
with whom he lives 1 See lier statement to this effect in the 
manuscript record, p. 147. 
On this point petitioner's position is that she is gfad to 
have the children spend one day each week with their father, 
provided they can do so ,vithout risk to their own health and 
also provided they sleep to themselves in the futnre. She 
feels that she should, however, be permitted to keep them with 
her when, in her judgment, it would be hnrmful to let them 
go and particularly so when her doctor advises that they not 
go. 
In this connection the attention of this Honorable Court 
is called to the fact that on at least one occasion when Dr. 
Howard Urbach, eminent child specialist in Richmond.. ad-
vised that it would be injurious to the -children to have them 
leave the city and go to spend some time with their 
20* father in the country, (tnevertheless the lower court or-
dered this to be done. (See manuscript record, pp. 170, 
171.) And when, on advice of her counsel, she followed the 
doctor's instructions and kept the children with her, she was 
summoned before the court and, on penalty of being adjudg·ecl 
guilty of contempt, forced to let the children go. 
\Vith all clue respect to the judge of the lower court, it 
seems inconceivable that he should order the children dealt 
with in direct opposition to express advice from their physi-
cian. Counsel have always been under the impression that 
the safety aucl welfare of the children is the paramount con-
sideration in a case of this kind, and yet this rule was ignored 
in the present case. 
Moreover, we have, on page 172 of the manuscript record .. 
advice from the principal of the city school attended by the 
elder of these two little girls that the constant changing from 
one parent to another bas interfered with her school work. 
This fact also was overloolrnd hv the trial court. 
It is earnestly urged that the court's action in orderin~: 
the children to tbe country to spend periodic days with their 
father in direct contravention of the children's doc.tor and 
school principal was error. 
It is respectfully submitted that the evidence in this case 
amply supports the allep;ations in petitioner's hill and en-
titles her to a decree of divorce from bed and board, custody 
of her children, with s11pport money for herself and for 
21 *" them. "\Vl1en *one considers the entire record in thfr,; 
ease and parfa:ularly the hostile attitude of the defend-
ant and his reluctance and even refusal to answer proper 
questions on cross examination (See manuscript record, pp. 
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J12 to 127) and also llis threats against witnesses who testi-
. fiecl on behalf of his wife CM. R., pp. 168, 169), one is led to 
the conclusion that the defendant was unwilling, or even 
afraid, to let the Court have all of the facts of his case. 
CONCLUSION. 
For the errors aforesaid, and others appearing on the face 
of the record, your petitioner prays that an appeal may be 
allowed her from said decree of J unc 18, 1943; that all errors 
may be corrected; that said decree of June 18., 1943, may be 
reviewed and reversed; that this Honorable Court may enter 
or direct to be entered a decree granting· to your petitioner 
a divorce .from bed and board from tlie defendant; that your 
petitioner may be awarded the custody of_ her two infant 
children and the defendant required to pay to petitioner a 
reasonable sum as support for her and said .children; that 
the defendant may be required to pay the costs of this appeal, 
including a reasonable fee to her counsel; and that she may 
have all such other, further and general relief in the premises 
as the nature of her case may require or to equity shall seem 
meet. 
Petitioner's counsel desire to state orallv their reasons 
why this petition should be granted and respectfully request 
that a reasonable opportunity be allowed therefor and 
22* *hereby adopt this petition for appeal as her opening 
brief in case an appeal is granted. 
N otiee that tMs petition would be filed with the Clerk of 
the Supreme Court of Appeals of Virginia at Richmond on 
the 14th day of September, 1943, was given to Leith S. 
Bremner, counsel for the defendant, and a copy of this peti-
tion wa~ delivered to the said Leith S. Bremner on the 14th 
dny of September, 1948. 
Respectfully submitted, 
ROBT. HUGH RUDD, 
12::W :Mutual Building·, 
Richmond, Virginia. 
THOS. I. TALLEY, 
Travelers Building, 
Richmond., ·v"irginia, 
Counsel for Petitioner. 
THELMA G. FUSSELL, 
By Counsel. 
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I, th3 undersigned,_ au attorney at law practicing in the 
'Suprr:lme Uourt of Appeals of Virginia, do certify that in 
my opinion the decree complained of in the foregoing peti-
tion should be reviewed and reversed by the Supreme Court 
of Appeals of Virginia. 
OUTLER M.A.Y, 
1233 Mutual Building, 
Richmond, Virginia. 
23* *As counsel for appellee in the trial court, I hereby 
acknowledge receipt of a copy of this petition this 14th 
day of September, 1943. 
LEITH S. BREMNER. 
Received September 14, 1943. 
M. B. W .A .. TTS, Clerk. 
Appeal allowed. Bond $300.00. 
GEORGE L. BRffWNING. 
Received September 29, 1943. 
RECORD 
VIRGINIA: 
County of Henrico, to-wit: 
l\L B. vV. 
Record of Proceedings bad before t1ie Circuit Court of 
tbe County of Henrico in a certnin cause in chancery, pend-
ing therein under the style of '' Thelma G. Fussell, Plain-
tiff, v. Josiah Fussell, Defendant", and wherein a :final de· 
crel~ was entered on Friday, the 18th clay of June., 194~t 
Be it Remembered, That Heretofore, To-wit: 
At Rules held in the Office of said Court, on the 3rd Mon-
day in November, in the year 1941., came the complainant and 
filed her bill., which is in the f ollowi11g words and :figures : 
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"BILL OF COMPLAINT'' .. 
Virginia: 
In the Circuit Court of the County of Henrico_ 
Thelma G. Fussell,: Complainant 
v .. 
Josiah Fussell, Respondent 
BILL OF COMPLAINT. 
To the Honorable Julien Gunn, Judge of tllis Court:-
Y~ur complainant, Thelma G. Fuss-ell, rospcctfi.111.y pre-
sents the following cause~ 
1. That on the 29th day of November, 1933, in the City of' 
Richmond, Virginia, slrn was married to Josiah Fussell, re-
spondent hereto, as will more fully appear from a certified 
copy of the marria~;e license filed l1erewith and prayed to be· 
read and considered as a part of this bill. 
2 .. That both. parties to this cause are members of the-
. Caucasian race. 
page 2 f 3. Your complainant is domiciled in and is and 
has been an actual bona firle resident of the State-
of Virginia for at least one year preceding the commence-
ment of this suit. Tl1e parties hereto last cohabited as hus-
band and wife in. the County of Henrico, 1State of Virginia. 
4. The following children have been born as a result of 
this marriage: Shirley La Verne, aged six and a Imlf' years; 
and Thelma Carroll, aged four years .. 
5. Your complainant has at all times during the existence-
of the marital relations of the parties hereto fulfilled the· 
duties of a wife in every respect. 
6. Your coniplainant now alleges and charges that the re-
spondent hereto, .Josiah Fussell, has complefoly failed in bis. 
duties as a husband and a father in that he bas lost all regard 
and affection for your complainant., as is proven by the fact 
that in the year 1937 he was guilty of such conduct towards 
her that on lier physician's instmctions sl1e sought refuge 
in the home of her mothm·. A n~conciliation Imving finally 
bee,i effected at the in~tance of your complainant, again in 
1938 respondent deserted and .abandoned your complaimmf 
and their said children. This latter separation began in the· 
spring·, when respondent went to the home of his mother;. 
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where he remained until September of the same year, when 
again at the instance of your complainant a reconciliation ,,ras 
effected. On this latter occasion suit for divorce was :filed by 
your complainant, she having no alternative and having no 
means of supporting herself and her children. This suit ,vas 
abandoned upon the reconciliation of the parties as afore-
said. 
page 3 ~ 7. Your complainant now alleges and charges 
specifically that on or about October 25, Hl41, re-
spondent was guilty of constructive desertion of your com-
plainant in that he indulged in a course of cruel and unbe-
coming conduct towards your complainant, making it neces-
sary for her to leave their mutual home in Henrico County 
and flee to the home of her mother in Richmond. The crueltv 
complained of consisted of a course of conduct which showed 
that he no longer cared for your complainant, and on at least 
one occasion he struck her and was, therefore, g·uilty of physi-
cal violence; on sJveral occasions respondent told your com-
plainant that he was through with her as a wife, that he did 
not love her, and told her to get out. Your complainant made 
every effort to effect a reconciliation., but finally on October 
25, 1941, was forced to leave their joint domicile as afore-
said because of the cmelty of respondent towards her, she 
having been put in reasonable apprehension of bodily hurt. 
In tender consideration ,•lhereof and forasnrnch as vour 
complainant is without remedy in the premises save fn a 
court of equity where matters of this kind are alone properly 
cognizable, your complainant prays that the said Josiah Fus-
Rell may be made a party defendant to this bill and required 
to answer same, but not nuder oath, the oath being· expressly 
waiv<?d; that process may issue; that a·n order may be entered 
requiring respondent to pay alimony and support money for 
complainant and her two infant children penrfonfo lite, and 
also suit money and coum;el fees to enable your complainant 
to prosecut.e this, her suit for divorce; that proper orders may 
b<~ entered safeguarding- complainant's rights in this mutua1ly 
owned property; that a divorce from bed and board may be 
granted your complainant on the grounds of c.ruelty 
page 4 ~ and constructive desertion; that said decree of di-
vorce may contain a provision requiring· respondent 
to pay permanent alimony and support money; that after the 
statutory period of two years shall have elapsed from the 
datr, of the aforesaid desel'tion the said decree of divorce 
a mensa. et thoro may he merged and enlarged into a decree 
from the bonds of matrimony, .should all the requi~ite~ there-
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f'or exist; that your complainant may be given the custody 
of their two infant children throughout this litigation and 
also permanently; and that your complainant may be granted 
all such further and general relief as the nature of her case 
ma~p require or to equity may seem meet. 
And she will. ever pray, etc. 
MRS. THELMA G. FUSSELL 
Complainant. 
R. HUGH .RUDD 
Counsel. 
The Marriage License filed with said bill is in the following 
words and figures: 
"MARRIAGI~ LICENSE". 
Certificate of Marriage 
Commonwealth of Virginia 
City of Ricl1mond 
Full Name of Groom-J osial1 Kerr Fussell 
Clerk's No .... 
Present Name of Bride-Thelma Viola Gearheart-Maiden 
Name ....... . 
GROOM 
Age-Race-Single, Widowed or Divorced 
26 ,v. Single 
No. Times Prev. 1\-f a.rried ....... . 
Occupa tion---Va. Elec. & Power Co. 
Industry or Business ....... . 
Bi rthplace-Richmoncl, Va. 
page 5 ~ Father's Full Name-R. Stanley ],ussell 
l\fotl1er's Maiden Name-Lelia V. ·waniner 
Residence: City or County-R F. D. #6 
Mailing Address-Richmond 
BRIDE 
Age-Race-Single, ·widowed or Divorced 
20 W. Single 
No. Times Prev. Married ....... . 
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Occupation ............... .. 
Industry or Business ....... . 
Birthplace-Salem,, Va. 
Father's Full Name-E. T. Gearheart 
Mother's Maiden N ame-.....,Atha A. Coleman 
Residence: City or County-
Mailing Address-Richmond, Va. 
Date of Proposed Marriage-November 29, 1933 
Place ·of Proposed Marriage-Richmond, Va. 
Given under my hand this 27th day of November, 1933. 
. . . . . . . . . . . . Clerk of Hustings Court. 
:M:arriag-e License 
Virginia-City of Richmond, To-wit: 
·To Any Person Licensed to Celebrate Marriages: 
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You are hereby authorized to join together in the Holy 
.'State of Matrimony, according to the rites and ceremonies 
-of your Church or religious denomination, and the laws of 
the Commonwealth of Virginia. 
tT osiah Kerr Fussell and Thelma Viola Gearheart 
Given under my hand as Clerk of Hustings Court of City 
-0f Richmond, this 27th day of November, 1933. 
Copy Teste: 
"\V ALTER CHRISTIAN, 
Clerk.. 
The a hove parties were married in the City of Richmond, 
Va. on November 29, 1933 by Rev. vV ade H. Bryant. · 
L.A .. SCHUMANN, 
Dep. Clerk. 
page 6 ~ And at Another Day,, To-wib 
At a Circuit Court continued by adjournment and held for 
the County of Henrico, at the Courthouse, on the 2'8th day of 
November, 1941, the following order was entered: . 
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Virginia:: 
Supreme Conrl of Appeals of Virginia 
"ORDER OF NOVEMBER 28, 1941". 
In the· Circuit Court of the County of Henrico, November 28',. 
194L 
Thelma G. Fussell, Complainant 
v .. 
Josiah Fussell, Respondent 
ORDER. 
This day came the plaintiff, in person and by counsel, and. 
on her motfon it is-
ORDERED that the defendant, Josiah Fussell, do pay unto 
her $65.00 a month support money and alimony pendente lite ... 
and also $50.00 on behalf of counsel fees and $15.00 on behalf 
of snit money .. 
T-he Notice and Plaintiff"s Deposition filed in the Clerk's: 
Office on April 9, 1942, are in the following words and figures.: 
''NOTICE''. 
Virginia~ 
In the Circuit Court of tlle County of Henrico .. 
Thelma G. Fussell, Complainant 
v. 
,Josiah Fussell, Defendant 
NOTICE TO TAKE DEPOS~TIONS. 
page 7 f You are hereby notified that 011 Monday, N ovem-
ber 24, 1941, at the office of V\7'illiam E. Crawford, 
Commissioner· in Chancery, Travelers Building, at 2 ::30 
o'clock p. m., I shall proceed to take tlie depm;itions of myself' 
and others to be used as evidence in my helialf in the above-
styled suit, which is pending in the Circuit Court of Henrico• 
County, wherein I am plaintiff and you are defendant, and 
if" for any reason said depositions be not commenced on saicT. 
day ancl hour, or if commenced,. be not concluded, they willl 
Thelma G. Fussell v. J osiab Fus~el1 
Grace Pierce. 
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be continued from day to day at the snme place and at the 
same hour until they are finished. 
THELMA G. FUSSELL 
By R. HUGH RUDD 
Counsel. 
Executed tl1is 10 day of Nov., 1941, in the County of Hen-
rico, Va. by delivering a copy of the within notice to Josiah 
Fussell. 
T. vV. SEAY, Sheriff 
S. M. TURNER, Deputy. 
''DEPOSITIONS''. 
Virginia: 
In the Circuit Court of tho County of Henrico. 
'l'l1elma G. Fussell, Complainant 
v. 
,Josiah Fussell, Defendant 
The cle11ositions of Thelma ·a. Fussell and others, taken be-
fore me, vVilliam E. Crawford, Commissioner in Chancery for 
the Circuit Court of the County of Henrico, State 
page 8 ~ of Virginia, at 2 :30 p. m., December 1, 1941, at 1104 
Travelers Building·., Richmond, Virginia, pursuant 
to notice hereto attached to take depositions on the 24th day 
of November, 1941, and continued to December 1st, Hl41, to 
be read as evidence on behalf of the complainant in the above 
styled cause now pending in the above court. 
Present: H. Hug·h Rudel, Esq. Counsel for complainant. 
Leith S. Bremner, Esq. Counsel for defendant, could not 
be present, hut notified the Commi~sioner to proceed with the 
depositions and waive signatures to same. · 
page 9 ~ GRACE PIER,CE, 
a witness of lawful age, being first duly svrnrn, do-
p~ses as follows : 
Questions by l\Ir. Rudd: 
Q .. Please state your name, age, residence and occupation? 
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Grace Pierce. 
A. Grace Pierce., 26, Darbytown Road, Route 6, Henrico 
County, Housewife. 
Q. Mrs. Pierce are you acquainted with Thelma G. Fussell 
and Josiah Fussell, the parties to this suit f 
A. Yes, I am. . 
Q. How long have you been acquainted with them, approxi-
matelvt 
A. Oh! around about-I guess seven or eight months. , 
Q. Where do you live with reference to where they formerly 
lived when they lived together1 
A. I reckon about a half a mile from her. 
Q. In other words, you were one of their neighbors 1 
A. Yes, sir. . 
Q. Did you become acquainted with them soon after mov-
ing into that neighborhood? 
A. Yes, I did. · 
Q. Now l\frs. Pierce since you became acquainted with them 
were you a frequent visitor in the home of Mr. and Mrs. Fus-
. sell f 
A. Yes. 
Q. \'\That size house did they live int 
A9 Four room bungalow. 
Q. Can you g·ive us an idea of how often you 
page 10 ~ were in the home? · 
A. I was in there most every day. 
Q. Have you had an opportunity to observe what sort of 
houaekeeper Mrs. Fussell is f 
A. Yes, sir. 
Q. \Vill you please state what your .estimate ~s of what 
sort of housekeeper she was? 
A. I think she was a good housekeeper. 
Q. During the time that you visited her, did Mrs. Fussell 
do her own housework f 
A. Yes, sir. 
Q. Did she have any help? 
A. No, sir, non~ that I ever have seen. 
Q. Ca:q you tell us approximately the ages of her children f 
A. The oldest is g·oiug on seven; between six and seven 
and the youngest about three. 
Q. As I understand it Mrs. Fussell did all of her house-
work and all of the cooking and took care of her children at 
the same time, is that correct? 
A. Yes. 
Q. "\Vho did the laundry for this family? 
Thelma G. Fussell v. Josiah Fussell 
Grace Pierce. 
A. Mrs. Fussell. 
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Q. You mean she did all of the washing of the bed clothes 
and clothing for the family! 
A. All the washing and drew all the water by hand pump. 
Q. Who did all of the cleaning of the house? 
A. She herself. 
page 11 } Q. ·who did all of the cooking for the family? 
A. She. . 
Q. " 7hat facilities for cooking are in that house~ 
A. She has an old wood range and an old oil range and 
also an electric range. 
Q. And did she do the cooking on the electric range f 
A.. He prohibited the use of the electric range and told her 
· it cost too much ; to use the wood. 
Q. You mean Mr. Fussell forbade the use of the electric 
1·ange? 
· A. '\Vell _he kicked up a stink about her using it. 
·Q. And he forced her to use the wood range¥ 
A. The wood and oil. 
Q. Do you know why he did thaH 
A. To save electric I suppose. 
Q Is that what he said? 
A. He said she didn't care how much electricity she used; 
to use the wood range-to use the other things she had there. 
Q. ,vm you tell us what Mr. Fussell 's attitude was towards 
his wife? 
A. He was very abrupt and-I don't know exactly how to 
-say it, but he was not congenial at all; the best I can sum it 
~1p, it looked like a storm l1acl hit the house when he came 
m. 
Q. Did he argue with her? 
A. It was alw~ys an argument about something· when he 
came m. 
page 12 } Q. Did the arguments .have the proportions of 
a quarrel? 
A. As far as he was concerned it did, but she always tried 
to turn it off in a nice way. 
Q. What happened to be his grievance at most times to-
wards his wife? 
A. They were very numerous. 
Q. What did he charge lier with if anything-? 
A. He said she was lazv and he would come in and ask 
if she had fed the chickens' and if she had he had something 
unpleasant to say and if she had it was still unpleasant .. 
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Q. Did you, so far as you were able to observe, would you: 
say he was justified in making those charges t 
A. No, sir .. 
Q. Did she do the best she could in the circm11stanccs, do 
you thinkf · 
. A. More than the average woman would. 
Q. Did you e·ver hear him use abusive language towards 
l1er? 
A. Yes. He would say-must I say it-
Q. Yes. 
A. He would say damn and llc~ll and things like that to 
l1er. 
Q. What was her attitude towards him f 
A. On account of it being company in the house Rhe tried 
to ignore it; she would say ''eat your supper''-or ''sit down"' 
to shut him up. 
Q. °"TJlen was the last time you were in iheir hc.m1e before 
they separated? 
A. I was there the day she moved away. 
page 13 f Q. Did you see him on tl1at day? 
A. He was there. 
Q. ·what was his attitude on that occasion 1 
A. ·wen he just walked around with his nose struck up in 
the air like it was something unpleasant around there. 
Q. During the whole time that you were a visitor in the 
home from his actions would you deduce that he loved his. 
wife? 
A. No, he didn't love her. 
And further this deponent saith not. 
Signature waived. 
GRACE PIERCE. 
Mr. Rudd: · "\;Ve arc proceeding with these depositions be-· 
cause they are being· taken by agreement with Mr. Leith 
Bremner, Counsel for the defendant, who is not pre8ent to-· 
day; should he desire to cross-examine these witneRses they 
will be available to him for that purpose~ 
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MRS. ATHA A. GEARHEART, 
another witness of lawful age, being first duly sworn, deposes 
as follows: 
Q. Mrs. Gearheart, please state your name, ag·e, residence 
and occupation¥ 
A. Atha A. Gearheart., 3004 ,voodrow Avenue, 45, house-
wife. 
Q. I believe you are the mother of Mrs. Fussell the plain-
tiff in this case i 
page 14 ~ A. Yes, I am. 
Q. Mrs. Gearheart during the year last preced-
ing tl10 separation of your daughter and her husband were 
you a frequent visitor in her home 1 
A. This last year you mean? 
Q. Yes. 
A. Only once. 
Q. Only once this past year? 
A. ~Just once. 
Q. ,v11yt 
A. Because her husband did not speak to us for unknown 
reesons; I asked him myself why he dicln 't come in; he would 
being her and the children to my house and sit out in the 
car; I went out to the car and begged him to come in, but he 
said "no". 
Q. Had he made you feel unwelcome in his home·? 
A. Yes, very often. 
Q. And that was the reason you were such an infrequent 
vh:itor in the home i 
A. That's right. 
Q. Do you recall the last time you were in the home? 
A. I think it was in July. 
Q. Of this year? 
A. Of this year, yes. 
Q. "\,"\T as 1\fr. Fussell there at that time? 
A. No he was not: not tlrnt I know of. 
Q. ·when was tlie last time that you were in the 
page 15 ~ home that Mr. Fussell was there? 
A. I believe it has been at least three vears. 
Q. Mrs. Gearheart bow many times prior to tl~e present 
separation has your daughter and her husband been sepa-
rated? 
A. Twice previous to this one. 
Q. Can you give us any idea as to l10w long that has been f 
A. The first time was before the second child ·was born; 
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they.separated from I believe the middle of l\:Iay until about 
the 1st of 1September; during that time the second child was 
born. 
Q. Do you know why your daughter left her home and came 
to you on that occasion? 
A. Under the doctor's orders. Her doctor, Dr. H. B. 
Hinchman said she was in such a nervous condition and for 
her to come to me for two weeks. 
Q. Did Dr. Hinchman indicate to you why she was so 
nervous? 
A. He knew the circumstances ; he knew they didn't get 
along· together. 
Q. It was on his orders that she went to live with you 1 
A. Yes. 
Q. Was the second child born at your home?· 
A. Yes the 27th of August. 
Q. _\Vhat yearT 
A. 1937. 
Q. Did you at that time l\Irs. Gearheart observe the rela-
tiom; between your daughter and her husband 1 
A. You mean-I don't understand your question. 
Q. Did you see yourself tlle reason for your 
page 16 ~ daughter leaving her husband t 
A. Yes, sir, I did. 
Q. And what was the reason for that? 
A. She told me-not being in the home I didn't know, but 
he nagged her all the time about something. 
Q. But you were not in the home enough to know that! 
A. N<\ sir. 
Q. Did her husband visit her in your home? 
A. He didn't until the law got behind him. 
Q. Diel you daughter go back to your home after the child 
was born? 
A. Yes. 
Q. Was she then visited by her husband? 
A. Yes he came there after that. 
Q. At that time your daughter filed suit for divorce against 
him did she not? 
A. I couldn't say yes to that I don't know-she filed some 
sort of papers at that time. I just don't know what it was. 
Q. After that separation they were reconciled? 
A. Yes, sir. 
Q. An·d was there a second separation t 
A. Yes there was. 
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·Q. And did she again come to your home Y 
A. Yes, sir. 
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Q. And how long·, approximately if you know, 
})age 17 ~ did that separation lasU 
A. I don't know. I don't remember how long 
she was there at that separation. 
Q. Mrs. Gearheart do you know whether or not your daugh-
ter did all of the housework, including cooking, cleaning·, 
washing and all of the laundry and that care of her two chil-
dren? 
A. She did. 
Q. Did she have any help that you know of? 
A. No she did not. 
Q. Can you tell us when it was that yo:u daughter came to 
your home this last time t 
A.. October 23, 1941. 
Q. Has she been with you since that time! 
A. Yes, sir. 
Q. Is she with you nowt 
A. Yes, sir. 
Q. And the children also? 
A. Yes, sir. 
Q. Has your daughter been trying to find work? 
A. Yes, sir. 
And further this deponent saith not. 
Signature waived .. 
. .................... ' . -
ATHA BURNETTE KING, 
an.other witness of lawful age, being :first duly sworn, deposes 
.as follows : 
page 18 } Q. Please state your name, age, residence and 
occupation? 
A. Atha Burnette King, 2942 vVest Clay Street, Richmond, 
Va., 23., housewife. 
Q. I believe you are a sister of Mrs. Fussell, the complain-
ant in this case? 
A. Yes, sir. 
Q. And as such you have been acquainted with the defend-
:ant, Mr. Fussell, bow long·~ 
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A. Well approximately eight years. 
Q. Now how many times Burnette, prior to this time, has 
your sister been separated from her husband? 
A. Twice. 
Q. There were two other separations f 
A. Yes. 
Q. Were you in the home prior to the :first separation at 
allT 
A. Yes quite often. I was there to visit and to spend week-
ends with her lots of times. 
Q. What, if you know, was Mr. Fussell 's attitude towards: 
his wife? 
A. That was when they were first married when I used to 
stay with them aud he seemed to treat her with respect at 
that time. Of course, after the first separation, then he 
started-well, nap:ging at her and being disagreeable. 
Q. Did he find fault 1 
A. Found fault, said she was lazy and a bad housekeeper 
and didn't know how to keep house. 
Q. ·was that true or falsef 
page 19 f A. It was false. 
Q. ·what sort of housekeeper was your sister?' 
A. She was a good housekeeper. 
Q. Did she have any help in the home? 
A. No .. 
Q. Do you remember what led up to the first separation T 
A. No, I do not. 
Q. ·were you in the home at or about the time they first 
separated? 
A. I don't remember what that first separation was about. 
Q. Were you in the home at or about the time of the sec-
ond separation? 
A. Yes I was there from t11e middle of ,June until the latter 
part of August; stayed with her. 
Q. That was just before the birth of the second child! 
A. That was after-·-wasn 't it? 
Q. In what year was the second cl1ild born 1· 
A. She was born in 1937. 
Q. I understand on one oceasion you were in the I1ome in 
,June., 1938, is that correct , 
A. Yes. 
Q. And that was before the second separation t 
A. Yes. 
Q. vVbat happened on that occasion! 
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A. ·wen one night we were sitting· in the living room listen-
ing to the radio. 
Q. \Vho? 
page 20 ~ A. Thelma and her hvo ·children and I. 
Q. How did you happen to be there at that time? 
A. Mr. Fussell had left his wife in April and she had writ-
ten a note to mother telling her to let me come and stay 
with her; that she ,vas frightened and nervous and I went to 
stay with her. I had taken money to pay board so that Mr. 
Fussell wouldn't have anything against me on that point and 
one night we were sitting there and he came in-
Q. He had been staying away; where was he staying? 
A. At bis mother's I presume and he had his brother 
Kenneth with him. 
Q. How old is that brother, is he a grown man? 
A. I don't know exactly; he is a grown boy, and Kenneth 
came in and sat down nncl .J oRie started playing- with the 
children and tlien l1e started fussing- with me for being- there; 
I dicln 't pay much attention to him and he told me to get my 
clothes and get out and The'lma told me to not any atten-
tion to him and not to go and I turned my back on him and 
listened to the radio and he went out on the back porch and 
took the fuse out of the box and turned the lights and radio 
and then bedlam broken out. He took Shirlev out to the car 
and put her in the car and locked the door; locked her in the 
car so that she couldn't get out and my sister grabbed the 
baby and gave her to me nnd said not to let him have her and 
he came and tried to get the- baby and I wonldn 't let him have 
her and he grabbed me by the arm and turned it, 
page 21 ~ but I broke loose and Thelma was trying to pull 
him off of me. w· ell finallv he gets in his car and 
drives off; he and his brother and Thelma and I went up-
stairs-she had found some candles somewhere, and we went 
upstairs and dressed and we walked to town with the children 
and went to mv mother's. 
Q. During tiint commotion and ronfusion there did you see 
him put his hands on 1[rs. Fussell? 
A. Yes, sir. 
Q. "'hat did he do? 
A. He slapped her and bit her and she had bruises all over 
her ,\ here be hit her. 
Q. And that was because you refused to let him have the 
baby that you had in your arms? 
A. Yes, she was a nursing baby. 
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Q.- And· it was after that that she left f 
A. Yes. vVe came home that nig·ht. . 
Q. After all of that they were reconciled again? 
A. Yes. · 
· Q. And your. sister went back to make another effo'rt .to 
· make their marriag·e successful t 
A. Yes. . 
Q. Were you in the home after that? 
.A ... No. In the meantime I was married and Mr. Fussell 
did not like my hu.sband and. he didn't treat him with respect 
or me either for that matter, and we didn't go there~ "\Ve 
. went there two or three times. 
page -22 ~ Q. And on these occasif?·ns did you notice Mr. 
Fussell 's attitude towards his wife1 
.A.. It had. grown worse it looked to me, if possible. 
Q. Was your sister doing all of the work in the home at 
ihat time? 
A. Yes. 
Q. And has sl1e always done it all f 
A. Yes all of it. · 
Q. · Burnette is your sister domicilecl"in and is she,. and has 
she been an actual bona fi.de resident of the State ·of Vir-
ginia for more than one year immediately preceding· the in-
stitution of this suit i 
A. Yes, sir. 
Q. So far as you know, did your sister and her husband 
last live together as husband and wife in the County of Hen-
. rico, Virginia? 
A. Yes, sir. 
And further this deponent saith not. 
Sig'llature waived. 
THELlV[A GEARHEART FUSSELL, 
another witness of lawful age, being first duly sworn, deposes 
us follows: 
Q. Please state your name, age, residence and occ·upation? 
A. Thelma Gearheart Fussell, 3004 vVoodrow A venue, 28, 
Beautician. 
page 23 ~ Q. You are the plaintiff in this suit? 
A. Yes. 
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Q. ·when were you married and to whom? 
A. J oseah Kerr Fussell, November 29, 1933. 
Q. Wbere1 
A. At my mother's home in Richmond, Va. 
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Q. Both you and your husband are members of the Cau-
casian Race¥ 
.A. Yes. 
Q. How many children have you and what are their agesf 
A. Two, Shirley La Verne, 6% and Thelma Carole, 4. · 
Q. Are you domiciled in and:have you .been an actual bona 
fide resident of the State of Virginia for one year preceding 
the commencement of this- suit! · · 
A. Yes. . · 
Q. Did you a;nd your husband last live together as husband 
and wife in the County of Henrico f 
_t\.. Yes. · · - , 
Q. Since your marriage, and prior to the separation which 
lias necessitated the filing of this suit for divorce., how many 
times have you and your·husband separated? 
A. Twice. 
Q. vYhen was the first separation f 
A. 1937. 
Q. How long were you separated then 1 
A. About six months. 
Q. And what caused that separation? 
pag·e 24 ~ A. I was pregnant and we;nt to my doctor and 
lie ordered me to get away from the country and 
~p to my mother's and rest for two weeks. · 
Q. Why did he order you to go away t 
A. Because my husband, on the pretense of studying ac-
counting, was going to his office with other boys and staying 
until 12 o'clock at night, leaving me with one baby and ex-
pecting another, and the doctor asked me to go to town and 
try to get in a b~tter condition before the baby was born. 
Q. Did you remonstrate with your husband and try to get 
him to stay with you 1 
A. I did, Jrn said he couldn't stay at home; he said they all 
got together and they could work out their problems much 
quicker by being together. · 
Q. Outside of bis nocturnal absences from the home, what 
was his attitude towards you f 
A. At that time he was more or less ignoring me to a great 
3Z Supreme Court of .Appeals of Virginia 
Thelma Gearhea-rt F,us~ell. 
extent;· there wasn't anything but tiny little nagging, but 
then he got so he nagged all the time. 
Q. When did that develop¥ 
A. After the separation. 
Q. How long were you separated f 
A. About six months .. 
Q. And when was it that you retumed to him r 
A. I 1 returned to him around the first of October. 
Q. Did he promise to do better? 
page 25 ~ A. Definitely. 
Q. "\Yhat was his attitude, his. conduct after yom-
1·econciliation f 
A. For about a month he was very considerate of me and 
showed me a gTeat deal of consideration in eve1·y way and he. 
seemed to take more time with the children, more interest in 
them-seemed to enjoy them more and after that he began 
his constant neglect and constant nagging and stayed out as 
late as he wanted to without any explanation of where his. 
time was. spent, or how much money he spent. 
Q. ,~v110 was doing· all the work at this time t 
A. I was· at all times. 
Q. Did you do it all the time? 
A. Yes, I asked for a colored maid and he refused it .. 
Q. ·when was the second separation Y 
A. I left him in April. 
Q. Of what year! 
A. 1938. 
Q. The second separation, did he leave you, or did yon 
leave him? 
A. Yes he left me; went to his mother's. 
Q. Where does his mother live? 
A. About a half mile from my home. 
<,J. ,Vhy did he g·o to his mother's¥ 
A. I do not know. 
Q. What reason did he give fqr going? 
page 26 f A. There bad been quite an argument over the 
grocery bill; I gave him a list of $12.00 for 
groceries and he refused to g·et them; then there was an argu-
ment about a key he had given his motlier to the J1ouse and 
he picked up my radio ancl was going to throw it out; I didn't 
have any protection at all and I g~ot the rolling pin and he 
got that away from me and then I got a knife. 
Q. Did he ever get the groceries! 
A .. I gave him a list and he bro.ugllt hack about one-thircl 
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of what I ordered; he oven refused to get me coffee because 
he flidn 't drink it. 
Q. ,vhat happened after he left and went to this mother's? 
A. He would come in about once a week to see if I was at-
tending· to his chickens; he left about 2,500 chickens there for 
me to attend to. 
Q. How long did you stay tllere after he left 1 
· A. For four months alone; not even my mother knew about . 
it. :Mother even came into my home and she didn't know he 
was staying away. ·when she came he happened to be there 
doing something. Then sister came and stayed with me until 
the argument which finally caused me to leave. 
Q. You mean the argument your sister has just told about 
when he took the fuses out and left vou in darkness? 
A. Yes. ,, 
Q. On that occasion did he first attack you;? 
A. Yes I have a certificate from the doctor to that effect. 
Q. And you then instituted divorce proceedings¥ 
page 27 ~ A. I suppose that's the same as a separation. 
Q. How long did that separation last f 
A. That separation--that happened it was two months be-
fore he paid me anything; the first month he was ordered to 
pay me $45.00; he clidn 't pay me one cent until about two 
weeks and he was forced to pay after attachment was put on 
his salary. 
Q. Now you were then reconciled after this divorce suit 
was filed 1 
A. Yes, sir. 
Q. This divorce suit was subsequently dismissed was it 
not? 
A. Yes, sir. 
Q. On that occasion who suggested a reconciliation f 
A. He did. 
Q. Diel he come to your mother's for that purpose·? 
A. Yes. 
Q. Did he ask you to come back? 
A. He did. 
Q. Did be admit be had been wrong! 
A. He said he had been wrong in some things. 
Q. Wrong in what way? 
A. At that time he promised me a home at Lakeside; he 
told me he had an opportunity to get the house at Lakeside; 
that he had been wrong· in leaving· me down in the country 
by myself. 
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tion? 
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Q. As a result of his promise you went back! 
A. I did. 
Q. ·what was his attitude after your reconcilia-
A. For about two months he was nice and considerate. 
Q. And then what happened¥ 
A. He got himself a girl's basket ball game and refused 
to give me any money and sometime it would be 1 o'clock 
before he got home. 
Q. How often did that occur? 
A. Twice a ,veek I believe. 
Q. Confining your testimony to the last year, or even to 
the last six months, what was his attitude during that period 
after your reconciliation? 
A. Perfectly contemptible. 
Q. In what way? 
A. He cursed from mo ming until night; he didn't even 
mind the children; I asked him to be respectful toward me 
before the children and be would start in and call me the 
dirtiest of names; and after he would call me all sorts of 
names, be would say "If you take that you will crawl on your 
belly like a snake". And he repeated that often. 
Q. Did his attitude grow worse¥ 
A. Yes. 
Q. Did he finally tell you that he didn't love you any morel 
A. Yes. 
Q. Did he tell you to get ouU 
A. Yes. 
page 29 ~ Q. ""\Vhen was that? 
A. On several occasion·s within the last eight 
months; he has repeated it on the average of twice a week 
when he would get angry; he would say '' get the bell out of 
here;'' '' the road leads many ways''; he would say '' take any 
road you like ' '. 
Q. Did you finally accept his advice on that point? 
A. I did. 
Q. ,vhen did you lea Ye? 
A. October 25, 1941. 
Q. Had you stood his conduct as long as you could? 
A.· I certainly had. 
Q. Did he tell you he cared no mo1·e for you as a wife? 
A. Yes. 
Q. ,vhat was his attitude with reference to financial af-
fairs'! 
i 
i 
I 
I 
I 
i 
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A. I never knew what he really earned; how much money 
he had and to this day I don't know his salary .. 
Q. Where docs he work f 
A. For the Virginia Electric & Power Company., as a 
meter reader. 
Q. During the whole time did you do your own work Y 
A. Not only that, but I took in washing and ironing and 
.sewing. 
Q. What was your idea in doing that? 
A. To supplement the $26.00 a month that he g-c1.ve me to 
run the house 011, to feed himself and the children. 
Q. $26.00 a month Y 
A. Yes to run the house on. 
page 30 }, Q. JiVhat did you get your g-roceries t 
A. A. & P. Store; Super-Market. 
Q. Did you l1ave a charge account? 
A. No, sir; cash store. 
Q. Have you made every possible effort to make a success 
of your married life f 
A. Yes, sir. 
Q. · Do you think it is possible for you to ever live with 
your husband again? 
A. No. 
Q. Are you asking the court for a decree of divorce from 
bed and board to be merg·ed into an absolute divorce from 
the bond of matrimony at the expiration of the time required 
by law? 
A. I am. 
Q. ·where a re you living now¥ 
A. 3004 vVoodrow A venue., Ric11mo11d, Va. 
Q. ·with whom? 
A. My mother. 
Q. You have got your little girls there with you? 
A. Yes. 
Q. Do you have any means of support other than what 
your husband furnished? 
A. Not as yet; I have just started to work 011 Saturday. 
Q. At a beauty shop? 
A. Yes. 
Q._ How many Saturdays have you worked? 
page 31 } A. ,Just that one. 
Q. How much did you make 1 
A. I have not collected it yet; I think I made about $1.35; 
I have been out of the work for so long·. 
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Q. How much do J'Ou think would be the absolute minimum 
on which you and your children could live under the present 
scale of prices of food and clothing, etc. 
A. Not one cent less than $6'5..00 a month .. 
And further this deponent saith not. 
Sig·nature waived .. 
The further taking· of tl1is evidence continued to ""\:Vednes-,... 
day, December 101 1941, at 2 :30 P. M~ 
page 32 f 
,VNL E. CRA,VFORD 
Commissioner in Chancery .. 
Office of "\\Tm. E. Crawford,. 
Commissioner in Chancery, 
1104 Travelers Building, 
Richmond, Va. 
Met at 2 :30 P. m. December 10, 1.94], pursuant to adjourn-
ment: 
Present: R. Hng·h Rudd, Esqr Coum,el for complainant_ 
No appearance for defendant. 
THEL:lVIA G. FUSSELL, 
recalled by Mr. Rudel. 
Q. Mrs. Fussell how old was your husband when you mar-
ried him f 
A. 26. 
Q. Had he at that time been employe·d for some time by 
the Virginia Electric and Power Co. Y 
A. Yes. 
Q. Wbo are liis parents Y 
A. Mr. and l\frs. R. Stanley FusseII. 
Q. What was their address? 
A. R. F. D. 6, Box 370., Darbytown Road, Richmond, Va .. 
Q. What is his father's business t 
A. Farmer. 
Q. Does his father own considerable property in that neigh-
borhood¥ 
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A. I think about twenty acres. 
page 33 ~ . Q. Does his father have any other pro11erty ·y 
A. Not that I know of. 
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Q. Now following your marriag·e wliere did you two live1 
A. In his home, next door to bi$ parents on the Da rhytown 
Road. 
Q. \Vhose place was that f 
A. It belonged to my husband and myself. 
Q. Had he built the house? 
A. Yes we planned it and built it before we were married. 
Q. Do you know how he financed the building of that home'? 
.A.. He put two mortgag·es on it. 
Q. Do you know how much cash payment he made 1 
A. No, but he had to collect some money that was owing 
him to pay on it. 
Q. Did you sign the notes? 
A. I did: 
Q. Do you know what notes you signed 1 
A. He did not explain it to me. 
Q. ·what real estate firm handled it f 
A. H. T. Richeson, I believe the man's name was Bailey. 
Q. \Vho lives in that today·1 
A. Mr. and Mrs. Trottner from vVvtheYille. 
Q. Do you kn_ow what he has done ~with the property? 
A. No, sir. 
Q. Do you lmow whether lie owns it yet? 
A. No I do not. 
Q. You lived in that house. until your first, or 
page 34 ~ was it your second, separation? 
A. Second separation. 
Q. You were reconciled with him I believe in 1938? 
A.. I think so, yes. 
Q. ·where did you go back to live with him then'? 
A. V-l e lived in Highland Springs. 
Q. And bow long did you live in Highland Springs? 
A. Two years. 
Q. That would be from 1.9;3g to 19401 
A. Yes. 
Q. And then where did you live f 
A. On the Darbytown Road, next to my former home. 
Q. What sort of house was that 1 
.A. It was a very old house; I painted it all myself. 
Q. ·who owned the place? 
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A. Mrs. 1Stack, we clicln 't get the deed until we had been 
there a month. 
Q. How much did you pay for it? 
A. $1,400.00 cash. 
Q. How much land did it have 1 
A. 4-6/10 acres. 
Q. Was it a cash transaction? 
A. It was so far as the deed was concerned. 
Q. He paid $1,400.00 cash? 
A. Yes. 
Q. Do yon know where he got the money? 
page 35 ~ A. Yes, he borrowed it from his mother. 
Q. Do you know whether he took title to that 
property only or in your joint names 'J 
A. He took it in his own name only. 
Q. At the time that he took title to this property who 
handle<l. the transaction? 
A. Mr. John Fussell. 
Q. And was there any question raised as to putting your 
name in the deed together with hist 
A. Yes., I asked Mr. Fussell--Mr. John Fussell-how the 
deed was made; he said he made it out to both of us but that 
Josie complained to this and be had to change it. 
Q. You mean your husband complained¥ 
A. Yes, sir, so he changed it. · 
Q. Your husband insisted he change the deed? 
A. Yes and Mr. Fussell left me with the impression that 
I was protected as bis wife. 
Q. Did he tell you l1ow you were protected? 
A. No, sir. 
Q. Going back to the first house which you mentioned and 
which is the house in which you both moved right after your 
marriage, did he sell that house or dispose of it in any way? 
A. Not to my knowledge; be came to me after the first 
separation and explained that as he was so much in debt 
from the separation proceedings and that llis $100.00 re-
newal was due on the first mortgage, he said we 
page 36 ~ could get along better without the debt and he had 
talked it over with his mother and his mother 
wanted to help him and wanted to take over tl1e first mort-
g·age. 
Q. You mean on the loan against the housef 
A. Yes, sir. And he could pay liis mother when he was 
more able; none of this was discussed by ber with me and I 
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was unfamiliar with the details and I wrote to my brother, 
who had just passed the bar examination, and he wrote me 
and sent me a copy of a note in which Josie was to turn his 
insurance over to me; he had never changed it from his 
mother. 
Q. You mean to say do you not that your brother advised 
you that it vlas right to sign the deed to that property to 
his mother, if he iu hun would sign over his insurance to 
youT . , .{ 
A. That's right, yes. 
Q. Did he do that? 
A. There was much discussion after we had gotten to Mr. 
Bailey's office; he was busy, and we argued very hotly for 
about fifteen minutes; I was determined not to sign anything. 
I saw this was the only way that I could get him to turn over 
his insurance. 
Q. Did you sign the deed Y 
A. Yes. 
Q. And thh: deed transferred any interest that you might 
have had in the property? 
A. Yes. 
page 37 } Q. \Vas the insurance ever signed over to you Y 
A. About a year later this insurance was signed 
:over to me. 
Q. ·what insurance was that? 
A. With the Kansas City Life Company; two policies. 
Q. For how much each? 
A. I believe one was for $1,000.00 and one for $1,500.00. 
Q. "'When you say he signed over the policies do you mean 
that he put you in there as beneficiary? 
A. He said he would but I have never seen the policies. 
Q. So you don't actually know that you are beneficiary in 
those policies¥ 
A. No. 
Q. Do you lmve any insurance on your life! 
A. A small five cents a week policy: 
Q. ·what is the value of the policy! 
A. $215.00. 
Q. vYhat company iR it with? 
A. The Prudential Company. 
Q. Where is that policy? 
A. I don't know he says he cannot find it. (l Who was it left with? 
A. l\Jy husband; I thought it was in his possession. 
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Q. Does your husband own an automobilef. 
A. Yes., sir. 
Q. What kind of car is iU 
A. 1936, two door Plymouth .. 
page 38 ~ Q. In good condition t 
A. Very good. 
Q. Is it entirely paid for f 
A. Yes., sir. 
Q. He uses this car exclusively{ 
A. Yes., sir. 
Q. Do you have a car? 
A. No, sir. 
Q. Thelma will you get in touch with your brother and get 
the note he sent you to have sig·ned by your husband in the 
transaction of· the house f 
A. I will try if he still has it; I. sent it back to him, but it 
bas been so long he may not have it now. 
And further this deponent saith not .. 
Signature waived .. 
The further taking of evidence in this cause is continued 
to a date to be decided upon by counsel. 
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WM. E. ORA \VFORD 
Commissioner iu Chancery. 
Office of "'illiam E. Crawforcl 
Commissioner in Chancerv 
1104 Travelers Building ~ 
Richmond, Va. 
::Met at 2 :30 p. m., April 8, 1942, pursuant to adjournment .. 
Present: R. Hugb Rudd, Esq. Counsel for Complainant .. 
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THELMA GEARHEART FUSSELL, 
recalled by l\Ir. Rudd. 
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Q. Mrs. Fussell, you have previously testified I believe that 
your husband works for the Virginia Electric & Power Com-
pany on a salary? 
A. That's right. 
Q. Have you any idea how much salary lie makes'? 
.A.. I think $117.00 a month after his hospilization, social 
security and sick benefit is taken out. 
Q. So that is clear to him 1 
A. Yes., sir. 
Q. Do you know of any income that he might have from 
real estate"? 
A. He bas a home that is occupied by a l\Ir. Trotter and 
from that he receives $35.00 a month. 
Q. Where is this house? 
A. On Darbvtown Rood. 
Q. w·hat size house is it? 
A. Six rooms and bnth. 
page 40 ~ Q. Does he have any other income from real es-
tate f 
A. He has another house, four rooms and bath., but I don't. 
know who occupies it hut it brings in $25.00 a.month. " 
Q. "\\'here is this second house 1 
A. Next door to the former house on Darbvtown Road. 
Q. Do you know of any other income he l1as 1 
A. Yes, in 1940 he made at least $100.00 umpiring baseball; 
at least $100.00, I am sure it was that much from his tax re-
ceipts. 
Q. Do you know whether he is still umpiring baseball? 
A. Yes he made at least $100.00 in 1941 and the baseball 
season has started and he is still umpiring. 
Q. The federal income return showed $100.00 for Hl40 and 
he listed $100.00 from that source? 
A. Yes. 
Q. Do you know of any other income he has beside that? 
A. I cannot think of any other . 
.And further this deponent saith not. 
Signature waived. 
THELMA G:Bl.ARHEAR.D FUSSELL. 
Supreme Court of .Appeals (i)f Virginia 
State of Virginia 
. City of Richmond, To-wit: 
I, "\Villiam E. Crawford, Commissioner in Chancery for the 
Circuit Court of the C,ounty of Henrioo, do certify that the 
fc0regoin.g depositions of G1·aee Pier-0e, Atha .A. Gearh.f\.-a.r~ 
Atha Burnette King and Thelma Gearhe.art Fussell, were 
duly taken, sworn to and sig·natures waived hy oousent, at the 
time, place and for the }i>urpose hereinbef.ore m..enticmed. 
Given. under my hand this 8th <laf of AiprU, 1942. 
"\YILLIAlVI E. CR.A. ·wFOR.D 
Comm"issioner 's Fee $32.10. 
WM. E .. CRAWFORD 
Commissioner in Chancery. 
page 41 ~ April l, 1942. 
Mr. Leith S. Bremner 
.Attorney at Law 
State Planter's Bank Building 
l&iebmooo Vire.imi.a 
,. ' '-' 
Re: Fussell v. Fussell 
M v dear Leith~ 
·Please be advised that on next Wednesday., April .8th, at 
2:30 o'clock P. M..., be£m.·e Mr. "\Villiam E. Or.awf.ord, at his 
office in the Tra,relers Building, I shall conclude the deposi-
tioN.s in the a.1>ov.e .styled .case. There are a f.ew £acts which 
I shall waJBt to prov.e .at that time, and then unless we ,can 
agree on some sui tabie formula I ,expect fo ask for .a decree. 
. Very truly y0n1~s, 
ROBERT HUGH RUDD. 
RHR/eb 
page 42 ~ And at Another Day, To-wit: 
At a Circuit Court continued by adjournment and held for 
the County of Henrico, at the Courthouse, on the 23rd day of 
May, 1942., the following order was entered: 
Thelma G. Fus.sell v. Josi.ah Fussell 
~'ORDER OF. MAY 23, 1942''. 
Virg·inia: 
In the Circuit Court of .the County of Henrico., May 23., 1942. 
Thelma G .. Fussell:, Plaiutif.f 
v • 
.Josiah Fussell, Defendant 
ORDER. 
This day -Oallle the .def.endant., by counsel, and on his motion 
.Answer and Cross-Bill is, by consent of counsel, ordered filed, 
docketed and set for hearing without aw.aiting the maturing 
of this cause to ;rules... · 
The .Allswer and Cross-bill .ref err.ed to in the foregoing or· 
der is in the following words and figures: . 
~'ANSWER .AND CROSS~BILL". 
Virginia: 
In the Cit·cuit Court .of the C.onnty of Henrico. 
:Thelma G. Fussell, Complainant 
v .. 
.J .osiah Fussell, D.ef endant 
Ai\TS'\\7ER.· .A.ND CROSS-BILL. 
The answer .of .Jo.shill Fus.sell to a bill ·.of complaint filed 
.against him in the Cir.cuit Court of Henrico 
pag·e 43 } County, Viirg~ by Tlrnlma G.. Fussell, ,complain-
ant. 
This r,espond:ent J~esc:rving to himself the benefit of just 
exeepfa~ns to the said bill -0f complaint, for .answer their.eto, 
-Oil' ·to so much thereof- as he is aclvise.d that it is material he 
s·nould arnsw.er, anr:;;w.ers and .says: 
1. That he, the respon.den±, admits thie marriage, as al-
leg·.ed in compJainant 's bill. 
2. The r,espondent admits .that two daughters were boru 
to this marriage and that .their names an<ll. ages .are 'Shirley 
La Verne, .ag-e sev,en, .and Tl1elma Carole, ;age nve. 
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3. Respondent denies all other material allegations con-
tained in said hill and calls for strict proof of same. 
And now, having fully answered the complainant's bill,. 
this respondent prays that as to said bill exhibited against 
him, he may be hence dismissed with his reasonable ancl 
proper costs; and that this amwrnr may be treated as a cross--
bill;• respondent., therefore, represents that immediately af-
ter his marriag·e to the complainant they set up and estab-
lished a home in Henrico County, Virg'inia; that respondent 
worked at his employment regularly and spent all his income. 
in establishing and maintaining a home for bis family. 
Respondent further represents that complainant became 
dissatisfied with the home provided by him and threatened 
on many occasions to leave. Finally, about five years ag·o 
complainant left respondent and returned to the home of her 
parents in the City of Ric.hmond; that immediately upon 
leaving she instituted a suit for divorce. After the- lapse of 
a reasonable lenp;th of time respondent succeeded 
page 44 ~ in persuading complainant to return to his home~ 
Respondent represents tllat complainant ap-
peared to be sati_sfied for a reasonable length of time and that 
finally she began to express her intention of leaving respond-
ent an::l returning to live in the City of R,ichmoncl This, com-
plainant finally did, about two years after the :th-st· leaving_ 
Upon this occasion complainant remained awav from tlm 
home of your respondent for approximately one "'month. Im-
mediately before leaving this second time complainant became 
very- much incensed ovor some trivial incident that happened 
in the home and went into a rage attempting to strike re-
sponcfant with several articles. Finally, securing a larg~ 
knife she caused respondent to leave the home for safety_ 
Respondent on tllis occasion went to tl1e home of his mother 
who lived a s]1ort distance from respondent's home. Com-
plainant theIL left the home with the two infant children and 
retunrnd to the home of lier parents in Richmond. After re-
maining away for approximately one month, as above set 
forth, cornplninant returned to the home of respondent where 
she remained until the 25th clay of October, 1941. During· 
this period of time no serious difficulties arose in tl1e home, 
other than the fact that complainant grn<lually grew tired ·of 
living with respondent, and on many occasions expressed her 
intenti~r:1 of leaving him and returniup; again to the home of 
her J)arents in Richmond, Virginia. Finally, upon the 25th 
day of Odober, 194l, complainant, without any reason or 
justification therefor, left the home- of respondent, taking 
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with her the two infant children and has continued to live in 
the 1JOme of her parents since that time. 
Respondent further represents that lie has at all times 
tried to provide a proper home for his wife and 
page 45 r children in keeping with his means and station in 
life; that it is his wish and desire that his wife 
return to his l1ome and bring the two inf ant children. · 
Should complainant refuse to return to respondent, then, 
respondent alleges and charges that such conduct constitutes 
wilful desert.ion and abandonment, as c1 matter of law. 
Wherefore and forasmucb as )70ur respondent is without 
remedy save in a court of equity where matters of this nature 
are alone and properly cognizable, your respondent prays 
that 0$ to said bill exhibited against llim, he may be hence 
dismissed; that all proper process may issue; that respond-
ent may be decreed the care, custody mid control of the two 
infant children; that a divorce from bed and board be de-
creed respondent upon the grounds of wilful desertion and 
a bandonrnent on the pa rt of the complainant; that your re-
sptmdcnt mny be granted all such further, other and general 
relief as the nature of his case may require or to equity shall 
seem meet. 
LEITH S. BHEJINER, p. cl. 
.JOSIAH FUSSFJLL 
By Counsel. 
The Plaintiff's Deposit.ions filed in the Clerk's Office on 
the 3rd day of September, 1942, are in the following words 
anc.1 figures : 
''DEPOSITIONS''. 
pag·c 46 ~ Virginia : 
In the Circuit Court of the County of Henrico. 
Thelma G. J.,nssell, Complainant 
v. 
Josiah Fussell, Defendant 
The depmdtions of Thelma G. Fussell and others, taken 
h~fore me, ·william E. Crawford, Commissioner in Chancery 
fort.he Circuit Court of the County of Henrico, at 2 :30 P. :UL 
July 30th, 1942, pursuant to agreement of counsel, to be read 
46 Supreme Court of Appeals of Virginia 
Itfr.s. Worth .A. Carter. 
us evidence on behalf of the complainant in tf1e above styled 
cause now pending· in the Circuit Court of the County of 
Henrico. 
Present~ R. Hugh Rudd, Esq. Counsel for complainant. 
Leith Bremner, Esq., Counsel for defendant, consented for 
the depositions to be taken in his absence with the right to 
cross-examine the witnesses at a later date should he deem 
it necessary to do so. 
puge 4-7 ~ 1\IRS. V\70RTH A. CARTER, 
a witness of lawful age, being first duly sworn., de-
poses as follows: 
Questions by Mr. Rudd : 
Q. Please state your name, age, residence and occupation~ 
A. Mrs. v,.,r orth A. Carter, 103 West Graham Road, 31 years 
old, house:wif e. 
Q. l\Irs. Carter are you acquainted with Mr. and Mrs. Fus-
sell, the parties to this suit? 
A. ·with Mrs. Fussell, I am. 
Q. Have you ever seen Mr. FusselH 
A. I have seen him hvice. 
Q. Wl1ere was it thnt you saw him on these two occasions f 
A. On a Friday night at th~ Grace Hospital after 1Irs. 
Fuss~ll's child was born Friday morning, and on Saturday 
affornoou before I left the hospital he was there to see Mrs. 
:b.,ussell. 
Q. Mr8. Carter I believe this was at the time of the birth 
of l\Irs. F,ussell 's second child? 
A. Yes, sir. 
Q. Were yon a patient at the hospital at that time? 
A. Yes, sir. 
Q .. \.Y ere you on that occasion occupying the same room 
with l\Irs. Fussell f 
A. Yes, sir. 
q. ·wm you state please ma 'am when :Mrs. Fussell 's baby 
·was horn? 
A. They brought her in between 1 and 2 o'clock on Friday 
morning. 
page 48 ~ Q. 1 and 2 A. 1\L Friday morning f 
A. Yes, sir, I remember it because I had not 
gone to sleep, I ·was sick myself. · 
Q. ·was Mr. Fussell there at that time! 
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A. No., sir. 
Q. When did he come in? 
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A. He came in Friday at visiting hours-at 7 o'clock P. l\L 
Q. So the baby was born shortly after midnight Friday 
morniug· and he didn't come in until 7 o'clock Friday night, is 
that correct 1 
A. Yes, sir, that is correct. 
Q. Did you observe Mr. Fussell'·s attitude towards his wife 
on that occasion of his visit. His first visit to his wife! 
A. Yes, sir. 
Q. ·wm you state what his attitude was' 
A. Well, it wasn't the attitude for a husband to act to-
wards a wife who had just had a baby, He didn't ask her 
how she felt, nor made over her in any way-didn't kiss her 
.and didn't stay but a few minutes and he had another fellow 
with him. Didn't ask to see the baby. 
Q. "When did he return the second time? 
A. Saturday-a little after 12 o'clock. 
Q. vVas he ·alone then? 
A. Yes. 
Q. Did you observe l1is attitude on that occasion? 
A. Yes, I heard some of the conversation between them. 
Q. ,vm you state what you heard between them? 
A. \Vell he asked her why was she staying in 
llag-e 49 ~ the hospital running up a bill; that it wasn't noth-
ing but foolishness her staying there. She told 
l1im that she was going home on 1Sunday (the next day) and he 
told her that he was going fishing that he wouldn't be in to 
-sec her and she said "well I will have to call an ambulance" 
mid he said "well vou didn't come here in an ambulance and 
you can go like yo{i came". -Which was in a taxicab. 
Q. "\Yas there anything· else that you recall he said? 
A. No, be didn't stay but a few minutes and after he left 
the nurse had to give Mrs. Fussell something to quiet her. 
Gave her some medicine to quiet her. She had a crying 
spell. 
<~. Did he appear to show the usual ·solicitation that a lms-
band would normally show his wife who had just had .a new 
baby? 
A. No., sir. 
Q. Di<l he ask to see the baby f 
A. Thelma asked him if he wanted to see the bal:>v and he 
·said lie didn't have time to see it. I don't know if he ever 
-saw it or not. He may have on the way out. 
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Q. Did he kiss his wifef. 
A. No., sir. 
Q. And what was the effect on I1er of this inforview and his 
attitude towards herf 
A .. It upset her very mneh1 so much so that they 
page 50 ~ had to give her medicine to quiet her nerves; she 
lrnd an awful crying spell after he left. 
Q. You left the hospital shortly after that t 
A. Yes, sir, at 2 o'clock. 
Q. Tl1:-t t was on Saturday! 
A. Yes, sir • 
.And further this deponent saitb not. 
Signatures waived by consent of counsel.. 
MRS. WORTH A. CARTER. 
1\IR.S. ATHA A. GEARHEART, 
recalled by l\fr. Rudd. 
Q. Mrs. Gearheart you are the mother of the plaintiff in 
this suit and you have previously testified in this suit? 
A. Yes·. 
Q. Mrs. Gearheart, Mr. Fussell has testified in this ca.se 
that he came to see his wife in the hospital on the occasion 
of the birth of llis second child just as soon as possil1le. '\Vas 
he at the hospital when the child was born f 
A. No., sir. 
Q. Were you there f 
A. I left just after they took Iler up to tl1e 0. B. Room,. 
under the doctor 1s orders. I stayed with her until she be-
came so hysterical from the medicine they give at that time .. 
and I had been sick for some time, and she was begging for 
her husband and the doctor told me to go home 
page 51 ~ and call her he-r husband and tel1 him to come and 
for me to get some rest. 
Q. \,\That time of nigI1t was it wI1en they' took her to the 
operating room 1 · 
A. I think it was around 10 o'clock. 
Q. What day of t]rn week was that 1 
.A. On a Thursday night; ·26th of August, 1937. 
Q. And when they took her to the operating· room you went 
homer· 
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Q. And did you endeavor to reach :Mr. Fussell to inform 
him that his child was about to be born 1 
A. Yes, when I left tlie hospital Dr. Hinchman told me to 
go home and get some rest and call Mr. Fussell and tell him 
that the doctor said he had better come up and I went home 
and called his mother's home, which was the nearest 'phone; 
I told her Thelma was in the hospital in a serious condition 
and was begging for ,J osiab and I told her the doctor said 
for him to come up and her answer was that s}le didn't know 
whether he would come or not, that he had something wrong 
with his leg and when she said that, I told her I was de-
livering the message the doctor had sent. 
Q. You don't know whether that message was delivered or 
whether he went or not f 
A. I didn't hear of his going until the next night. 
Q. When did Thelma and the baby come to your home Y 
A. On, I think it was, Sunday afternoon she 
page 52 ~ came home. · 
Q. On Sunday after the baby was born cm Fri-
day! 
A. Yes, she came in an ambulance. 
Q. "'\Vbo came home with her 1 
A .. I brought her 11ome; I went and carried the baby. 
Q. \Vas Mr. Fussell there at that time? 
A. No., sir. 
Q. Approximately how long after that did your daughter 
remain at your home? · 
A. As well as I recall thev left mv home around the first of 
November, or sometime in' November, as well as I remem-
ber. 
Q. To go back just a bit Mrs .. Gearheart, do you remember 
on whose advise, if anybody'~, your daughter left her lms-
hand 's home and came to your home before the birth of the 
baby! 
A. Dr. H. B. Hinc11man 's advi.se. She was worried and 
worked up over the way he was treating- her and the condi-
tions under which she had to live and she went to the doctor 
und he advised her to come to her mother's and stay a couple 
· of weeks and see if she couldn't get herself together. She 
came under his orders. 
Q. I believe this Dr. Hinchman is now .dead i 
A. Yes, he died in April a year ago. 
Q. Now Mrs. Gearheart state wl1at, if you know, was tlrn 
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attitude of your daug·hter after her child was born and she 
came to your home as to living with hei· husband! 
· A. She w:mted to go to her home and she begged 
page 53 ~ him to take her back home. 
Q. Did you hear the conversation between them! 
A. Yes, she was crying and begging him to take her back 
homP. and I went iuto the room and told him whv didn't they 
get together for the children's sake if for no other reason, 
and his answer to me was '' there is no getting along· to-
gether so far as I am concerned, it is over with.'' 
Q. He did finally permit her to come back home did be not? 
A. Yes. 
Q. Do you know why he finally permitted her to return f 
A. It was apparently on account of having to pay a1imony. 
Q. Had she, in the meantime, filed suit for divorce 1 
A. Yes, she did and directly after he was ordered to pay 
alimony he began seeing her and talking about coming back. 
Q. Diel she then go back to him? 
A. Yes. 
Q. Now lvlrs. Gearheart the circumstances that you have 
testified to ju~t now are with reference to the first separation 
are they not ; that was in 1937 f 
A. Yes. 
Q. Do you recall the night that your daughter, l\Irs. Fus-
sell, and your other daughter., who is now :Mrs. King·, came to 
vour house 'f 
,, A. Yes. 
p,qge 54 r 
home1 
Q. That was the second separation? 
A. Yes. 
Q. "\Vhat time of night did they get to your 
A. It was near 11 o'clock. 
Q. What was. their condition? 
A. Both of them were in a highly nervous condition, espe-
cially Thelma; she was crying and in a very, very nervous 
condition. 
Q. l\fr. Fussell on direct examination with reference to this 
nig·ht that you have just testified to, has denied that he put 
his har,ds on your daughter, :Mrs. Fussell, or touched her, or 
was g·uilty of any physical violence whatever, please state 
w11C'ther or not you observed any marks on her that nighU 
A. She was bruised the following morning; s11e had bruises 
on her and he had wrenched her back and her back was hurt-
ing her so she had to go to the doctor. 
Thelma G. Fussell v. Josiah Fussell 
Thelma G .. Fu.ssell. 
31 
Q. Please state what the marks were that you observed! 
A. She was bruised, as well as I recall now, she had two 
<>r three bruises on her chin and arms and her back was in 
.a right serious condition. It was so bad she bad to go to 
.the doctm.·. 
Q. You say she went to the doctor; what doctor 1 
A. Dr. Hinchman. 
Q. The one who is now dead! 
A. That's right. 
Q. How long did she remain at your home on 
page 55 } this occasion, approximately, if you recall Y 
A. I think she came to my house around May 
.and left, if I am not mistaken., around the first of September. 
Q. Now on the occasion of this second separation did your 
-daug·hter file suit for divorce in that case alsof 
A. She did. 
Q. And when was it with reference to this suit for divorce 
that they were reconciled 1 
A. After the suit for divorce was :filPd they were 1·eco11-
·cilccl. 
Q. :Mrs. Gearheart l\Ir. Fussell, in the course of his deposi-: 
tiou, made some statement I believe as to the reason why you 
-or Thelma pref erred to have Dr. Hinchman, -did you yourself 
have any reason for preferring Dr. Hinchman 1 
A. Not f.or Thehna; I pref erred him for myself because he 
·saved my life by having me operated on, and that was the 
-0nly reason I had and I didn't have anything to do with her 
lmving Dr. Hinchman; it was a personal matter entirely. 
And furilwr this deponent saith not. 
Sig11ature waived by consent of counsel. 
ATHA A. GEARHEART. 
THELMA G. FUS-SELL, 
having been previously sworn, deposes as follows s: 
Q. Your husband 1ias testified on direct examination that 
lw bas no idea wliy you left him on the occasion of this first 
separation in 1937, state why you did go home t.o your 
mother's 1 
page 56 ~ A. He did know because I told him the Saturday 
.a.ftemoou after I got from downtown and had seen 
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the doctor. And the doctor said I must get out of' that at-
mosphe.re and when I told him what the doctor said he be-
came very indignant and said "who is going to feed me''" 
ancl I said '' surely you can feed yourself until I can g-et bet-
ter"'. And on Sunday morning he went away and I had no 
way to get home and I walked to fhe bus line. 
q. How long after that was it before your child was born!' 
.A. That was late spring· and the child was born in Am1.·u~t .. 
Q. Do you recalI the first time your husl)and visited yon. 
in the hospital after the child was born? 
A..- Yes, it was August Tl, 1937, Friday night.. He came-
in around 7 or 8 o'clock with another boy. 
Q. Wliat was llis attitude f 
A. He was very mad because I had come to the hol'3Jlita1 and. 
he didn't ask me how I felt. He just wondered what the baby 
was and I asked him if he wanted to see the baby and be saict 
he didn't have time and he left in a verv few minutes. 
Q. Did you ask him why he didn't coine at the time- he was: 
notified of your illness 1 
A. Yes, and he said he was n9t getting out of bed at 1.0 
o'clock for anybody. 
Q. Wben was the next time he came f 
A. The following day~ Saturday, around 12 o'clock. 
Q. ·what was his ~ttitude on that occasion? 
page 57 f A. Very almsive because I had eome to tl1e hos·-
pital and wanted to know who was going to pay 
the bill and I told him the tbree day special for cl1ild birth 
was up on Sunday and he said ;,I am going fishing and I 
can't have my fishing trip bothered.'' 
Q. Was anything said about how you were going to get 
home? 
A. Yes, I asked him if he was going· to call an ambulance-
and he said '' hell no'' ; I could get home like I came and I 
told him the doctor would not allow that; the baby was only 
three davs old. 
Q. Did he ask to see the habyf 
A. No; not unless he did after l1e left my room. 
Q. After you went to your mother's home, did you tell him 
tbat you wanted to go back f 
A. Yes; on one occasion that I remember well be came to 
my mother's l10me and asked me if I would go downtown, 
that he wanted .to get the oldest child some shoes and I went 
and he bought me and the ehild 1Jot11 a pair of shoes and on 
the way back he wanted to talk;. be was in one -of his talkative 
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moods, and I begged and pleaded for me to go back and fry 
to make a home for us; we still had our home; he said he 
didn't want me and he insisted throughout the whole time 
that I had left him when he knew I had left our home under 
the doctor's orders. I met him at 10 o'clock that morning 
and he argued until 4 that afternoon and I didn't know any 
more when he left than when he came, except he 
page 58 ~ wouldn't consider taking me home. 
A. Yes. 
Q. Then did you file suit for divorce? 
Q And what steps were taken in regard to payment of 
alimony by him in this suit, if any"? 
A. "\Vell there was not any payment made: the :first that 
was due he didn't send and when the second payment wa~ 
due he irnrnediatelv came to mv home and said vou know I 
will lose my job i{ you do this; it was $90.00 due, some was 
included in Court cost~; I told him to get me the money the 
next morning, that lie hadn't given me any money for myself 
or tho children. 
Q. At that time you had been at your mother's six months 
or 80"? 
A. The baby was ahout Rix months old·; I lmd been there 
over ~h: months. 
Q. During this period of time had your husband paid you 
any money for your support and that of the children? 
A. Very little; I believe $:35.00 all tog·ether. It was very 
littlr.. 
Q. Yon mean for the period of more than six months? 
A. That's right. 
Q. Have you· an itemized statement of the money tl1at he 
paid you dming this period of time¥ 
A. Yes. it was a statement that he kept himself and I found 
it in an o]cl ledµ;er book. 
Q. "! e offer t11is as an exhihi t. 
Herewith filed as Exl1ibit T. G. F. # .... 
page 59 ~ Q. Is this exhibit in your husband's liandwrit-
ing? 
A. Yes. 
Q. This statement shows the first item of .June 20, and the 
last item September 29, including a total of $38.00, is that 
correct? 
A. That's correct. 
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Q .And you tell tbe Court that's aU the money that he paid 
you ui1til Judge Gunn entered an order directing him to pay 
you $40.00 a month? 
A. That's ~11. 
Q. I . believe you said tlla t after t4is court order was en-
tered and be was afraid of a garnishee against his salary, 
be paid youf 
A. Yes. 
Q. How long after that before he beg~n to ask you to come 
back home? · 
A. About a week. 
Q. To what do you attribute bis remarkable change? 
A. Because he had to pay me money and it was cheaper to 
live with me than without me. 
Q. · And you went back and dismissed this suit f 
A. Yes. · 
Q. Your husband has testi~ed that your difficulty which 
led up to the separation in 1938-the F-econd separation--
grew out of the £act that you got a butcher knife and ;ran him 
out of the house f 
page 60 ~ · A. Yes., iii. a way that is right. Mr. Fussell had · 
a way of haying his own way about everything. I 
had given him a grocery list which came to $12.00 and which 
was· to last me a whole month for staple groceries and asked 
hin: to get the things for me and he looked at the list and 
saiq. '~ bell no· that is too much money for any family to spend'' 
and I told him I bad to have them, that I was out of practi-
cally c·verytbing; he was very angry and with that I just 
closed' up and said no more.. Then he nsked me for the key to 
the house; he had giv~n his key to his mother; I told him 
that I would not give him my ~ey; that I always knew when 
he came in anyway and I would let him in ~nd this made him 
bull mad and be· knew I had 01ily one pleasure in that house 
nnd that was my radio. 
Q. ,Yhere did the radio come from 1 
A. My daddy gave it to me and I loved that radio and en-
joyed the music and the plays and he knew that was all that 
belonged. to me pers.onally in. th~t house and he said. he was 
going to break it up ·and when be said that I went to the 
kitchen .for the rolling pin and he caught hold of. me and 
really lmrt me and I thought I will g·et somet11ing· that you 
camiot take a~1dT got the· butcher knife. 
Q. What happened then? 
55 
Thelma O. F'll:ssell. 
A. When he saw that I was mad he left and went·out of the 
J1ouse. 
Q. Did you in fact' threaten him 'with the knife 7 
· page 61 } A. I told hiin I would · go after him with that 
knife if he didn ~t put my radio down; that it did 
11ot hl~iong to him. · . 
Q. Did you have any intention other than preventing ·him 
f.rom ruining your radio¥ 
A. I was not going to hurt him. . .. 
Q. Now he has also testified fo this case that .sometime 
after 'this, when be came to the house he f ouild your sister 
there and be denies locking one cµild up in the car a~d mak-
ing an attack on you and your ·sister, _mid. he also denies tak-
h1g out the light fuse in the electric system. . . 
A. He certainly did put the <;hild in the car and he put per 
in the car screaming and he hurt my sister and he hurt me ·and 
lie tried tog-et the baby from my sister. 
Q. What made him take the fuse out? 
.A. I don't know unles's it was pure meanness. _ 
Q. He has made statements saying that you b,rqught an-
other boy there and tried to get him tp c~ll yo'li daddy 1 
A. That was very untrue; that child wns boarding· with me 
to help the mother out and I was making a little extra money. 
Q. Diel you undertake to get the child to call him daddy? 
A. No. 
Q. ·was it any expense on him f 
A. No. . . 
Q. ,Yas the child being taken care of by its mother? 
A. Yes. . , .. · 
page 62 ~ Q. Did he make a physic~l .~ttack on you on the 
uig·ht you and your sister left there? 
A .. Yes. 
Q. Did you have medical attention for that attack] 
A. I did. (l To whom did you go? 
A. Dr. H. B. Hinchman. 
Q. That brought on the second separation 1 
A. Yes. 
Q. How long were you separated on that occasion? 
A. That happened in August and I went bac:k to him either 
in Ocfober or November. 
Q. Did you file suit for divorce? 
A. I did. 
Q. vYas another order for alimony entered 1 
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A. Yes. 
Q. Diel the reconciliation then follow that orclerf 
A. Yes, after· two payments. 
Q. He bas stated that he tried to trent you as well as pos-
sible and did treat you well prior to tl1is last final separa-
tion f 
.A. No, he didn't; be gave me a very limited amount of 
money to run the house on and when I had to supplement 
that with hairdressing work be quarrelled about his chickens-
not being attended to. He argued and quarreled about every-· 
thing; be never took me any place. I had to sit at home all 
the time. 
page 63 f Q. Did he ever tell you to leave bis home t 
A. Many a time ; l1e told me to get the hell out or 
there; that the road led many ways and he didn't care which 
I took, just so I g·ot away from there. Never any peace with 
him; constantly nagged, no consideration for anybody. One 
time I had not been to see mv mother for two weeks and be· 
found out I was going; I bal the child all dressed and when 
I went to the' car to go he came out and grabbed hold of the· 
ignition so that I couldn't start the car. I didn't argue it 
with him., I just took the cl1ilcl and walked. 
Q. What was the condition of your health as a 1·esult of his 
treatment of you? 
A .. I was very run down; I really dicln 't have enough to eat,, 
on account of the wav he doled out monev. 
· Q. "\Yhat effect dicf that have on your iiealth? 
A. I was run down, nervous and upset all the time. 
Q. Did the condition of your l1ealt.h lead finally to your 
having· to leave your liome! 
A. Yes, I was worn out physically and mentally trying to· 
make a go of it with him, with no cooperation whatsoever. 
Q. Mrs·. Fussell, Mr .. Eggleston, your husband's boss at the 
Virginia Electric and Power Company, testified that sinee 
your final separation, he had had an interview with you in 
reference to trying· to patcJ1 up your troubles, i8 that right! 
A. That is true. 
Q. On this occasion did lrn tell you the purpose 
pag·e 64 ~ of his trying to patch up your troubles 1 
A. Yes, Jw told me that Joe was so worked up 
about tlle thing; that ]1e seemed so worried all the time, that 
he thought be needed a rest. 
Q. Diel he indicate to you that he might lose his job if you 
didn't return to him i 
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A. He left me under the impression that lie was likely to 
have to have a leave of absence, or probably be off for a long 
illness. · 
Q. What did you tell Mr. Egg·lcston with reference to this? 
A. To the divorce as a whole T 
Q. Yes! 
A. I just told him that I couldn't get along with Mr. Fus-
sell, that I had tried twice; he was just the type to think he 
could treat you any way and he was awful around home; that 
he was nice to other people and· then come home and take 
it out on me. 
And further this deponent saith not. 
Signature waived by consent of. counsel. 
THELMA G. FUSSELL. 
Statement by Mr. Rudd: The plaintiff in this case has 
testified that on two occasions, former occasiorn:;, sl1e filed 
· suit for divorce against her husband; the first of these two 
suits is fonn£1 entered in chancery file #3(}5 in the Clerk's 
Office of the Henrico Circuit Court. The record in this case 
shows that the divorce suit was filed on October 11, 
page 65 ~ 1937, and tlmt it was subsequently dismissed, and 
tliat an order for $40.0Q per month was entered on 
Octo her 14, 1937. . 
The record in the second suit, which was filed sometime in 
1938, is found in file #333, Clerk's office Henrico Circuit 
Court. The record in this case likewise shows that an order 
for alimony against Mr. Fussell was entcrC\cl. This suit was 
su bseouentlv dismissed. 
Mr. -Bren{uer, Counsel for defendant, requosted me to state 
in the record that he objects to the reference to tlie record of. 
the two former div·orce suits. 
State of Virginia 
GitJJ of Richmo-iid, To-wit: 
I, Wm. E. Crawford, Commissioner in Cbancery for the 
Circuit Court of the -County of Hemico., Virginia, do certify 
that the fo1·egoing depositions of Mrs. Worth A. Carter, Atha 
A. Gearheart and Thelma G. Fus~ell, were duly taken and 
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sworn to before me, at the time, place and purpose herein-
before mentioned, pursuant to agreement of counsel. 
Given under my hand this 12th day of Aug·ust, 1942. 
W:M. E. CRAWFORD 
Commissioner. in Chancery. 
Fee for depositions: 
$18.00 
Due by defendant. 
page 65a ~ June 20-gn ve Thelma $1 
June 27-gavc Thelma $1 
June 29--gave Ernest for Thelma $11.00 
July 31-gave thelma $5.00-$1.50 
Aug. 15- " '' $1.00 
Aug. 22- '' '' $2.00 
Aug. 30- " " $5.00 
Sept. 28-- '' '' · · $1.00 
Sept. 29-g·ave tbelma $10.00 
THELMA G. FUSSELL 
-#-
The Defendant's Depositions filed in the Clerk's Office on 
tbe 19th day of November, 1942, are in tl1e following words 
and fig·ures : 
''DEPOSITIONS'' 
page ~6 ~ Virginia: 
In the Circuit Court of the County of Henrico. 
Thelma G. Fussell, Plaintiff· . 
v. 
Josiah Fussell, Defendant 
The depositions of JoRiah Fussell, nnd others, taken before 
me, Elizabeth Butt, a Notary Public for the City of Rich-
mond, Commonwealth of Virginin, at 2 :30 o'clock, P. :M., ou 
May 15, 1942, at 506 State-Planters Bank Building, Ninth 
and Main Streets, Richmond, Virginin, pursuant to notice 
hereto attached, to he i·eacl as evidence on belmlf of the de-
Thelma G. Fussell v. Josiah Fussell 
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fendant in the above· styled cause now 12~nding in the above 
Court. . · 
Present: R. Hugh Rudd, Counsel for plaintiff; G. Thomas 
Taylor,, of counsel for defendant. 
page 67 } A. G~ WILLIAMS, 
a witness of lawful age, being first duly sworn, de-
poses and says, as follows : 
Examined by 1.\fr. Taylor: 
Q. Please state your name, age, residence and occupation T 
A. A. G. "Williams; Credit Manager of Virginia Electric 
and Power Company; 66; Bon Air. 
Q. Mr. "Williams, are you familiar ,vith Mr. Josiah Fussell, 
the respondent in this case! 
A. Yes. He bas worked for me a number of years, and in 
my line of work naturally I try to keep my eyes on them as 
much as I can, and follow their daily lives as much as I can. 
Q . .A.re you familiar with l\frs. Fussell, the complainant "in 
this case? 
A. I have only seen l\frs. Fussell at the office. I have had 
quite a number of invitations to visit them, but on account 
of living at Bon Air I do not pay many social calls. · 
Q. Are you acquainted with Mr. Josiah Fussell 's character 
in the community in which ·he 'lives¥ 
A. I know nothing of his character in his community. All 
of my knowledge in reg·ard to him is my dealings at the office 
and having seen him quite often with his wife in the office and 
several times shopping, and I have ·seen him with his children 
when his wife was along and when she was not along. :M:y 
impression was that he was an excelJent father and appar-
ently they seeme.d to be pretty well satisfied. 
Q. Do you have any knowledge. of Mr. Frtssell 's ]1om~ life 
other than from vour conversations with him? 
A. That is all. 
page 68 ~ Q. Mr. vYilliams., what is l\fr. Fussell's reputa-
tion among· his fellow-employees with regard to 
l)eing a steady and sober workert 
A. He is an excellent worker--thoroughly satisfactory to 
me in every way the wl1ole time he was with rile. 
·Q. Have you ever in your acquaintance with Mr. F.,ussell 
known llim to use profanit~,. or to be accused of running 
around with other women, or anytl1ing like tliaU 
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A"' Not never in the world, because he wonlcl 11ot have 
worked with me.for two hours if I had heard it. 
Cross-examined by Mr. Rndd: 
Q. Mr. ·wmiams, how long has it been since Fussell worked 
with you! 
A. He would have to answer that, because he left me as 
a collector for a promotion. In other worcls, he was frans-
f erred. 
Q. When was he transferred? 
A. About six years ago. 
Q. So he has not worked for yon for about six years! 
A. No, but he works in the same office ancl department, and 
I see him every day. 
Q. So, for the past six years Mr. Fussell has not been un-
der youY 
A. No. 
Q. And all you know about what sort of a father he is you· 
have gathered by seeing him occasionally with his wife and 
children downtown and shopping! 
A. Mostly in the office. 
Q. You don't know anything nbout what went on in tho 
home, do you T 
A. No, nothing at all. 
page 69 ~ Recalled by Mr. Taylor: 
, Q. Since Mr. Fussell left the department in 
which he was working under you, have you had occasion to 
see him from day to day up until the present time? 
A. Very seldom comes in there that he does not eome by 
a·nd speak to me. In other words, I am very friendly with 
all my boys., and whenever one leaves me and goes in another 
department he always comes back to see me. Tl1e only rea-
son I have not visited in their home is· because I live at Bon 
Air. 
And furtber this deponent ~nith not. 
. 
A. G. " 7ILLIA:MS 
Signature waived by consent of counsel. 
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page 70 }- C. B. HENN A, 
a wit:p,~ss of l~wfnl ~ge, being first duly swQrn de-
poses and s~ys, ~s follows : 
Examined by Mr~ T~ylor: 
Q. Please state your name, age al\cl occtwntion? 
A. C. B. Henna; 55; I ~m at the ;r uvenilc Court ~qul the 
Y. M. C. A. 
Q. Mr. Henna, ho,,• Ion~ have you known the respo,nde:Qt 
in t~is case, Mr .• Josial1 FusselH 
A. Apoqt six ye~rs-at least that long. 
Q. Have you had occasion to know him fairly intimately 
in that time 1 
A. Yes. He has been an umpire in the soft-ball set up, and 
I have lw.d a very definite relationship to that group. He 
has been on several state tournaments with me, at which 
time I would sec him for a period of a bout a week eacµ t~me. 
Q. Have yon seen him from time to time , .. ·ith his wife and 
children? · 
A. Yes, I hflve. · 
Q. Fro1n your obse1·vation of them, eou1d you state l1ow 
they appeared to get along· with one another? 
A. From t11e times I hnve Reen them together they 11rtve 
impressed me qS just the usual norrqal husband, wife ~ud 
family. , . 
Q. In knowing 1\fr. FnsHell, woulcl yon say that be w~$ a 
man given to using· profanity? 
A. I don't believe I have ever heard Jiim curse in mv life 
since I liave known him. · · · 
Q. Do yQu know anything nhout his reputation in the corn. 
munity in which he livei;; ·¥ 
A. Every contact I lrnve ever lia<l with him has been in 
our soft ball set up. Ho had an excellent renutatiQJ1 with 
tliat group,, and I have never heard anything· to 
page 71 ~ the contrary. 
, Q. Have you cwr olx~erved him with his wife 
at their home? 
A. No, I l1ave nQt. 
Cross-examined hv ~fr. Rudd: 
Q. Mr. Henna, you have only seen them together in puhlic 
places, have you not, sir? 
A. That is all-I ]1five never visited them in their 4ome. 
Q. As an umpire in U1e soft-ball Rct up, wa& l\Ir. F,ussell 
"d f l. . ' pa1 or n~ services , 
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A. Yes. However, in tl1is connection I might say that he 
has given qir,iet a bit of free service from time to time as an 
umpire in games at the beg·inning· of the season, and he has, 
also, umpired at charity g·ames for several years. 
Q. Is he an umpire for you this yead 
A. Yes, sir. So far as I know he is, yes. 
Q. Approximately ho,v much per season would Mr. Fus-
sell make from umpiring· 1 
A. Well, that will have to be a roug·h g·uess. I could not 
g'ive you an accurate amottnt on that. I do not remember. 
And further this deponent saith not. 
C. B. HENNA 
Signature waived by consent of counsel. 
page 72 ~ ,JOSIAH KERR FUSSELL., 
of lawful age, heing first duly sworn, deposes and 
says, as follow·s: 
Examined bv Mr. Tavlor: 
· Q. Please~ state yoiu name, age and occupation t 
A. ,Josiah Ken Fussell; 34; meter reader at V. E. P. 
Q. Where are you now living! 
A. "\Vitl1 mY mother. 
Q. ·where is tbaU 
A. Route G, Richmond, Vn. 
· Q. Are you the respondent in this suit for divorce? 
A. I am. 
Q. I believe you were married to Miss Thelma Gearheart 
on November 29, 1933. Is that right? 
A. Yes. 
Q. And you have two children born of that marriage? 
A. Yes. 
Q. What are their names and ages? 
A. Thelma Carroll Fussell will be five on August 27, 1942, 
and Shirley La Verne will be seven on .J nne 27, 1942. 
Q. Since you hnve been marded to your wife, w'11erc- have 
you Jived! 
A. Henrico County, Virginia. 
Q. Have you had domestic difficultie8 with yom wife from 
time to time? 
A. I have. 
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Q. Has your wife sep~1rated herself from you on any occa-
sion prior to the separation on which she is now suing fo·r 
divorce? · 
A..· Twice. 
page 73 } Q. Will you state briefly the circumstances re-
garding the first separation 1 
A. I would like for someb.ody to tell me. I came home from 
a ball game one night and she had walked to town, which is 
.2% miles, on tlle hottest day in July, and she had returned to 
l1er mother. 
Q. Had you had any serious quarrel before that?·· 
A. Never. 
Q. Was this just prior to the birth of your second little 
girU 
A. That is right. 
Q. Did your wife, when you saw her subsequent to this, 
give you a.ny reason for her leaving f 
A. She did not. 
Q. How long did you stay separated on this occasion? 
A. Approximately six months. · 
Q. In that period of six months, was your youngest daugh-
ter born? 
A. She was. 
Q. ,vhere was she born f 
A. In the Grace Hospital. 
Q. Did you visit your wife from time to time during this 
period of separation, and while she was at the hospital T 
A. I did. 
Q. ,vere you present at the hospital when the baby was 
born 1 · 
A. I was not notified. 
Q. When you learned of the birth of your daughter, did 
you visit the hospital? 
A. I did, immediately. 
Q. After your wife left the hospital, where did she go! 
A. She went to her mother's. 
llage 74 ~ Q. Did you provide transportation for her from 
the hospital to her mother's! 
A. I sent her in an ambulance. 
Q. And you paid for the ambulance? 
A. I paid for it. 
Q. Did you visit your wife and baby after they left the 
hospital at her mother's home? 
A. As much a.s I w.as allowed~ 
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Q. Appreximately how long after yo{lr· wife left the hos-
pital was it bef oi-e she returned to you ancl yo-iir home f 
A. Approximately 5 months, or 4% months., possibly. 
Q. Were you during this time that your wife was separated 
from you malring any attempt at a reconcUiation between the 
two of youT 
A. I made every effort that I conld to get l1e:r- to come back 
to me. Q. Were you snccessful in thatf 
A. After a period of time I was. 
Q. I believ:e you stated your wife returned to your home. 
Approximately how long clid sl1e remain tl1ere befqre. the sec-
orid separation 7 
A. Approximately two yenrs. 
Q. ·wm you state the circumstances of the second sep{lra-
tion? 
A. She ran me out of the house with a butcher knife. 
Q. What provocation clid you give I1er to make s1.1ch an 
attack upon you V 
A. None whatsoever. 
Q. State the circumstances surrounding this incident Just 
tell the Court how it c.ame about. 
A. The only way I can sec it came about-she had gone 
out without my consent or saying a word to me, and had 
taken a little hoy. She tried to g:et. this little boy 
page 75 ~ to call me daddy, and tried to get me to call him 
son, and I refused. I asked her not to take the 
child, or to keep him, and she got raving· mad. She tried 
with several ar-ticles that l1ad no effect., and then gTabbed a 
butcher knife and ran me out of the house. · The lady whose. 
sQ:µ it w~s came up and saw her, and she said '' if it is the last 
thing I do, I am going to kill him because he won't let me 
have my way all the time". 
Q. What do you mean, slie tried with se,rcr,tl ~1rticles that 
had no effect 1 
A. She g-rabbed up a rolling pin,and I took it awny, it clidn 't 
mean anything, but as far us a butcher knife, I was not going 
to be cut by anybody. 
Q. I do not believe you made yourself clear as to this little 
boy. ·whose little boy was iU 
A. Mrs. Edith McCartneY's. 
Q. Do I understand that· she wanted to take the little boy 
into the home as a pa rt of the family t · 
A. That is rigllt. I 
J 
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Q. And yon did not want to adept the boy! 
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A. I did not even want to have the bov down there. I 
thoug·ht I had enough responsibility without."mlding· any more. 
Q. What happened after she chased you out of tl1e house 
with the butcher knife 1 
A. I went to my mother's, because she had threatened my 
life on a number of occasions before. 
Q. When did you return to your home? 
A. I went up there every night with my brother. I did not 
go by myself after that, because I did not know what might 
happen. 
Q. Did she remain at home? 
A. She remained at home, and I provided for her and the 
children. 
page 76 ~ Q. You paid all bills? 
.l\.. I paid all bills and everytlling. 
Q. You provided her with money to run the house 1 
A. I did. 
Q. vVas there a reconciliation after this incident between 
you and your wife? 
A. There ·was. 
Q. How long- did you rPmain tog·ether after that? 
A. Approximately two years. 
Q. ·what arc the eircnmstances surrounding the Inst sepa-
ration between you and your wife? 
A. She tells me it is family interference on both sides. 
Q. I want you to clarify ·that by telling me exactly wlrnt 
caused you to leave tl1e home, or what cau8ed her to leave the 
home in which you were living as husband and wife? 
A. She left me, T did not leave. · I remain(\d there a month 
afterwards bv myself. 
Q. Did she tell you why she was leaving on the dny she 
left7 
A. Only explanation she gave me ,,~as that she could not 
make me the 'kind of wife that I should have. 
Q. \Vhat did she take with her? 
. A. She took all the furniture with the exception of a bed 
for me to sleep on, w·hich she was going to take and I told 
her I had to have some place to stay. 
Q. Whose furniture was that! 
A. It was mine. I ,vould say it belonged to both of us, hr-
cause I bought and paid for every stick of it. 
page 77 ~ Q. Did you on any occasion just prior to yom 
wife's leaving on tl1e last ocrasion which vou have 
just described, use any iHofanity towards her 01' curse ]1er 1 
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A. Never in my life. 
Q. Did you tell her just prior to her leaving that you did 
not love her and for her to get out Y 
A. I did not, and I still love her now. 
Q. Vv ere you buying the home in which you lived, Mr. 
Fussellf 
A. I was. 
Q. "\Vere you paying for that f 
A. I was. 
Q. ,v ere you the only source of income for your children 
and for your wife and for the household expenses? 
A. The only that I know of. 
Q. Did you provide your wife with what you considered 
sufficient money to run the house and to pay the current bills? 
A. I gave her whatever '.she asked me for, and if I did not 
have it, I borrowc~d it--anything within my means. 
Q. Did she at any time complain to you about the house-
work being· too hard for her, and that she would like to have 
a maidf 
A. She did, but I could not afford it. 
Q. It lms been stated in the deposition taken on behalf of 
your wife that you constantly nagged her about her house-
keeping and constantly told her that she was lazy and would 
not attend to her household duties. Do you admit that'! 
A. I did not. 
page 78 ~ Q. It has been stated that you would not go to 
your wife's home when she wanted to visit her 
mother'? 
A. She would not go with me to mine, and I would not go 
with her to her mother's because tlrny had made a number of 
remarks about me. She always had the car to go when she 
wanted to, or I would take her. .,, (J. It has ht~en testified in the deposition previously by Miss 
King· that on the occasion of your second separation you at-
tack both your wife and :Miss King aud locked one of your 
daughters in your automobile. Do you admit that°? 
A. I did not. My daughter locked the car door herself. 
She has heen hlug·ht that from an infant. 
Q. Then she locked it from the inside'! 
A. Yes. 
Q. Did you on the occasion tlmt I 1iave referred to, slap or 
strike vour wife oi- in auv wav molest her'? 
A. i"never have in mv .,life. ~ 
Q. It haH hccn testified to that you left your wife on 
I 
I 
11 
I 
1 
I 
I 
J 
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numerous occasions purportedly to study accounting. ·wm 
you state the circumstances with regard to that? 
A. I asked for a promotion, and they said if I would take 
:1ecounting they would give me one, which I did. It was for 
her benefit, my benefit and" for the benefit of the children for 
me to do it, so that I would be able to make a better living 
and provide for them in the ·way I wanted them to be taken 
~are of. 
Q. Did you complete your accounting course 7 
A. I did not. 
Q. ·whyt 
page 79 } A. Because my wife had asked me not to go to 
school any more-to stay home with her, and I quit 
the course and staved at hoine with her. 
Q. Did you get· the promotion that had been tentatively 
promised you if you l1ad completed that course 1 
A. I did during the time I was going to school. 
Q. Do you recall your wife having taken in washing and 
i ronin:fl 
A. She washed one man's clothes against my wishes, for 
.him in return to give hor cigarettes, so I understand. 
Q. Did you ever ask her to do that? 
A. No, sir., I did not. I objected. 
Q. Did you feel that you had amply supplied ·your ,vife 
with Rpending money and money to take care of the house? 
Mr. Rudd: I object to that question as leading. 
Q. Did you provide your wife with spending money f 
A. I did, whatever she asked for. 
Q. Have you nttempted to effect a reconciliation with your 
wife aud to see aud visit your children since sbc left you on 
the la~t occasion 1 
A. I have been. I was refused to see her or have anv chil-
dren hy her mother, and, also, told that the children we're no.t 
in the house, when, after hearing my voice, they came to the 
door and' said "Hello Daddy". 
Q. Have you talked to your wife recently about a recon-
ciliation T 
A. I met my wife and took her back and forth to work day 
after dav and we were the same as man and wife until her 
mother found it out. Her mother jumped on her when she 
found it out, and she w·ould not go out with me any more 
except on rare occasions. I had to call he1· every other· day, 
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and. if I missed a day she jumped on me, but I Irnd to ealJ 
her after 3 :00 o'clock, as her mother called her before 3 :00 
· and she could tell I1er mother she ha{l not talked 
page 80 ~ to me at that particular time. 
Q .. Has that been within the fast few weeks 0/ 
A. It has. 
Q·. Did your wife state to you in any of tllos-e conversations 
that she was willing· to come back to you f 
A. She said that she did not know what to do-that she-
tlid not believe I loved h~r. 18he said if she tl10nght I still 
loved her she would gladly come back and said sf1e wau.ted 
me to prove it. I asked her bow I was to prove tltat. 
Q. Do yon still love your wife·f 
A. I still love my wife. If I bad not, I would not have 
given her orchids on Easter whe11 she asked me for them.,. 
besides other gifts and money. I have eaten lunch with her 
as much as two or three times a week right along until her 
mother found it out. 
Q .. Do you desire the custody of your two da ug·hters f 
A. If my wife refuses to retnrn to me, I do .. 
Q. Can you provicle a home fo:r them 1 
A. I can. 
Q. How do yon propose to provide a I1ome for your two 
daughters! 
A. I have two places tllat I have Ileen asked to bring tliem 
to. One is my mother, who will take care of my children and 
do nothing else but look after them. She will get a maid to 
do the housework. The other is my boss and liis wife, who 
:have asked me to come and live with them if I get the custody 
of my two children and my wife refuses to return to me. 
Ancl fUl'thcr this deponent saith not. 
,JOSIAH KERR 1~"lUS8ELL. 
Signature waived by com:ent of coun8el. 
page 81 } D. ANDRE,,r \VELCH, 
· a witness of lawful age, being firRt duly :.,.-worn, de-
poses and says, as follows: 
Examined hv Mr. Taylor: 
Q. Please.state y01ir name, age and ocenpation ?. 
A. D. Andrew "\Velch; 40; License Inspector for the City 
of Richmond. I I 
I 
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Q. Arc you acquainted ·with ~Ir .• Josinh Fussell and Mrs. 
Fussell, the parties to tlrnse proceedings f 
A. I am acquainted with Mr.· Fussell and I have met J\f rR. 
:V,ussell. 
Q. In wl1at capacity liave you known l\:[ r. Fnsse]l, and for 
how long! 
A~ I have known l1im as an official of hard ball and soft 
ball for a period of ten years. He has been under my super-
vision and I have assigned him on many occasions to umpire. 
Q. Has he been a dependable offic.ial? 
A. He has been one of the most dependable officials-v(lry 
reliable, very sincere, and one of the finest men to work with 
that we have ever had. 
Q. Have you observed him in his officiating f 
A. Yes, I have seen him working in at least a dozen games. 
Q. Have you evQr heard or known of liim losing his temper 
or using profanity? 
A. No, never. 
Q. Have you ever seen him in company with his wife and 
children f 
A. lVf ay have seen him on one or two occasions, but never 
under close observation. 
Q. I do not suppose you know anything· a bout his home 
life? 
A. No, nothing at all. 
Mr. Rudd: I do not Ree this deposition l1as any connec-
tion whatsoever, as there are no allegations in the 
page 82 ~ bill which refer in any way to }\fr. Fussell 's con-
duct or behaviour as a haseball umpire. 
An<l further this deponent saith not. 
Signature waived by consent of counsel. 
page 83 ~ C. E. RITTENOUR, 
a witness of lawful age, being first duly sworn, de-
poses and says, as follows: 
Examined by ~Ir. Taylor: 
Q. "~ill you state your name, age, residence and occupa-
tion? 
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A. C. E. Ritt0not1r; 45; R. F. D. No. 6., Henrico County; 
paper hanger and painter. 
Q. l\Ir. Rittenour, were you a neighbor of Mr. and Mrs. 
Fussell at the time they were living· together in Henrico 
County? 
A. Yes, closest neighbor. I lmve known Fussell for thirty 
years or more. 
Q. Are you well acqnaiuted with both pa1·ties? 
A. Yes. 
Q. Have you bad occasion to visit in the home and be 
around the home and observe them as husband and wife f 
A. Yes, I have visited them in their home, and have ob-
served them on the outside, also. 
Q. Have you on any occasion seen Mr. Fussell act in any 
way other than a dutiful husband 1 
A. No, I have not. 
Q. Have you ever witnessed any argument or fracas be-
tween the two! 
A. Little family arguments, but not to amount to anytlling·. 
Q. How often would you see these parties? 
A. I would see one of them practically every day-five or 
six times a week anvl10w. 
Q. Do you know~what Mr. Fnssell's reputation is in the 
community in which he lives? 
A. Very good. Never known anything wrong· about him. 
He is honest and a hard-working boy. 
})age 84 ~ Q. Have you, as a resident of the community, 
ever heard of him abusing his wife? 
Mr. Rudd: I object to what lie has heard. I don't think 
it is evidence. 
Q. How far do you live from where Mr. and Mr8. Fussell 
lived Y 
A. Not over 200 vards. 
Q. Did you ever ];ear any family arguments over there 1 
A. No, sir, I have not. 
Q. Have you observed l\Ir. Fussell 's conduct toward his 
childrenf 
.,.~. Yes, Yery good, thinks a whole lot of bis children. 
Q. Did you run a gasoline station 1 
A. Yes, sir. 
Q. Did both of these parties to the proceedings deal with 
you? 
Thelma G-. Fussell v. Josiah Fussell 
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Q. Did you ever have any occasion to supply gas to Mrs. 
Fussell! -
A. I certainly have .. 
Q. Will you state whether on frequent occasions or very 
seldom? 
A. Very often. 
Q. Did she operate the family car! 
A. Yes. 
Q. Did Mr. Fussell pay those bills1 
A. That is right. 
Q. Have you ever heard or known of Mr. Fussell using· any 
profanity¥ 
A. No., sir. 
Cross-examined by Mr. Rudd: 
Q. You say you saw one of tl1ese parties every day t 
A. Practically every day. 
page 85 } Q. Which one 1 
A. Either one. 
Q. But you did see either one or the other every day 1 
.... \.. Yes. 
Q. You would see the Ii us band going to work in his car 1 
A. That is right. 
Q. That was a reg·ular thing with him? 
A. Not all the time. 
Q. But most of the time he went to work in it¥ 
A. One time he went right regularly in the automobile. 
Several times I know he left it for her to use. 
Q. Most g·enerally he would go to work in his cad 
A. I think he did. 
Q. And in doing so that would leaYe Mrs. Fussell without 
any means of transportation, would it not? 
A. I don't know. I know she had the car. 
Q. But on these occasions when Mr. Fussell w·ould g·o to 
work in l1is car, Mrs. Fussell would not have any means of 
transportation at all? 
A. Not unless some of the neighbors would take her to 
town. 
Q. Did you ever take her to town 1 
A. I have on several occasions. 
Q. On special occasions when she wanted to get in quickly l 
A. Yes. 
Q. How many years had you been living next door to them! 
A. Between one and two years. 
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Q .. On these occasions when you heard family arguments,. 
wl1at would the arguments be about? 
page 86 ~ A. Several times he said she _would not get up 
in the morning and get his breakfast. He argnecl 
about that. 
Q. "\Vhat wo-uld he argue about other times? 
A. I didn't pay much attention to them. 
Q. Well, he argued with her right much, did lie not r 
A. No, not so much. 
Q. Only think you heard him argue about w1ts she would 
not get up and get his breakfast to suit himT 
A. I never paid mucl1 attention to it. 
Q. Did you hear what any of these otlier a 1~gmnents were 
about? 
A. One argument-she wanted to go to Mrs. Easton 's, a 
neighbor, and he objected to her going on account of some 
men boarders there. 
Q. When was this argument 6f 
A. That was the last argument I know anything about. 
They separated just ·after that. 
Q. On that occasion., wlm.t did you hear Mr. Fussell say? 
A. He said she had been going to the show with some 1Joys 
that had been boarding at Mrs. Easton's house. He said he 
was not going to furnish car and g·as for her to go down there 
any more. 
Q. Did she go? 
A. She walked, I think. She walked somewhere. 
Q. So he refused to let her ha,·e the car to go to a neigh-
bor's, and she walked 1 
· A. Yes, on that occasion. 
Q. How far was this 1 
A. Less than a half mile. 
Q. Did Mr. Fussell tell you that was the reason sl1e wanted 
the car on that occasion f 
page 87 } A. Yes. 
Q. So all you know about that arg·ument W"as 
what Mr. Fussell told you? 
A. I heard them say something about it, but I do not know 
any of the particulars. 
Q. ,vas it Mr. Fussell who told you sl1e wanted to go to 
see some boys at l\Irs. :mas ton's f 
A. Yes. 
Q. You do not know that of your own knowledge Y 
A. I never seen her with any of them. 
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Q. On this occasion., could you hear the argumC'nt your-
self? 
A. I heard some of it, yes. 
Q. On this occasion, did Mr. Fussell use profanity? 
A. I did not hear him. 
Q. But he mig·ht have used some and yon did not hear him? 
A: Yes, I was at home. 
Q. Well, they must have been arguing pretty loud for you 
to have heard it two hundred yards away? 
A. Yes, they were. 
Q. On that occasion, they had a right bad argument? 
A. Yes. · 
Q. vVho kept the keys to their car T 
A. I think both of them bad kcvs. I am sure thcv did. I 
know she had keys. ~ · 
Q. In what way did Mr. Fussell prevent her from using 
the car on this occasion f 
A. They were arguing at the car, and I think she put her 
kevs in the switch and he took them out. 
·. Q. So, if she did have keys to the car, herself; he 
page 88 ~ took them away from her to keep her from using 
the car on this occasion f 
A. Yes, he took them out of the car. 
Q. Did you hear any other arguments? 
A. No, that is all. 
Q. ·But you have heard argumentR ,vhen he would get after 
heti because she would not get up and get breakfast! 
A. Yes, but nothing more than I would do myself. 
Q. She did all hc1· housework, didn't she f 
A. She had four rooms-not hard to keep l1onse. 
Q. Do you know whether or not Mr. F'\1sRell gave hi~ wife 
any spending· money? 
A. I know he allowed her RO much to nm the house on. 
What spending money she got, I don't know. 
Q. How did you get this information! 
A. From both of them. 
Q. How much money did he allo,v her t 
A. I don't know. 
Q. You never heard either one of them mention the mnount? 
A. No. 
Q. l\Ir. Rittenom, clo you know whether or not 1Irs. Fus-
sell took in wasl1ing at any time f 
A. She did some washing for my brother. 
Q. Did you know why she did thaH 
A. I could not tell you. 
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Q. Did she get paid for it¥ 
A. Yes, sir. 
Q. Your brother paid her for it! 
A. That is rig·ht. 
page 89 ~ Q. Did she ask for· iU 
, . A. She did. . . 
Q. And she fold jrour brother she wanted to make a little 
-money for herself? . . . 
A. I don't know what she told him. 
Q. How long· did that continue! 
.A. About three or four months· anvhow. 
Q. Did you ever hear her say thaf she wanted that so sli.e 
could have some money to· spend for herself! · · 
· A~ No, I tlon 't know whether she .said that or not. I would 
not say. · 
Recalled for examination by Mr. Taylor: . 
Q. You ·testified you beard a couple of family arguments. 
In the course of those arguments would Mrs. Fussell take 
any par'tT · 
· A. Yes, sir-yes, sir. 
Q. "\Vould you say she was meek and mild, or would you say 
she took up for herself? . 
A. I think she can take up for herself .all right.· 
Q. And more, too? 
A. That is right. 
Q. Do you know whether l\fr. Fussell. encouraged or had 
auy objection to l1er taking fa this washing! · · 
: A. No, indeed, I don't think. he did. 
Q. Did you have occasion to v-isit the home and see what 
sort of housekeeper l\Irs. Fussell wa~d 
.A. I have been over there a lot of times on evenings and 
Sundays. · . ' 
· Q. "\V ould you say she was· a good. housekeeper? 
A. ,Just fafr housekeeper-ordinary. 
page 90 ~ Q. Do you know whether l\frs. Fussell got· up 
and fixed Mr. Ft1ssell's breakfast, or noU 
A. I never was over there at that time of the morning.~ 
Q. In wotking on this home-you did clo some work on the 
Fussell home, didn't you, Mr. Rittenour·? 
A. Yes, sir, papered ai1d painted inside and outsid_e. 
(~. Did l\lr. Fussell consult }jis· wife in your presence as 
to any of the work to he· done a1icl get her approvat of it! 
A. He told me to give her the wall ·paper and paint that 
she wanted, and it w·ould be all rig·ht with l1im. 
Thelma G. Fussell v .. Josiah Fussell 
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Q. \Vb.at quality of material did Mrs .. Fussell select! 
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A. All good material. It was the best. .. 
Q. Was there any objection, as far as you know, from Mr: 
Fussell to that 1 
A. No, sir, he told me all right he would pay the bill, which 
he did. 
~Recalled for cross examination bv Mr. Rudd: 
Q. Did you paint the kitchen of that house t 
A. Yes, sir. 
Q. Do you know whether or not Mrs. Fussell had put any 
paint on the kitchen herself? 
A. Somebody liad primed it. 
Q. Painted the woodwork Y 
A. Someone had painted the door. 
Q. By priming it, you mean put on the_ first. .coaU 
A. That is correct. They had to have- three· coats.:· 
Q. But you don't know who did itf 
A. I know she did part of it, but I am sure she 
J)age 91 } did not do it all. Mr. Fussell., I think, did ~ome 
of it. · · 
And further this deponent sait.h not.· 
C. E. RITTENOUR. .. 
Sig11ature waived by consent of counsel· 
JJag·e 9:! ~ MISS LELIA FUSSELL, . 
a witness of lawfltl age, b~ing firs.t duly SWQtn, de-
poses and says, us follows: 
Examined bv l\fr. Tavlor: 
Q. "Will you state your name, residence and occupation? 
A. Lelia Fussell; R. F. D. 6; I am an employee of the 
Telephone Company. · · · ·· ' 
·. Q. Are you the sister of .Josiah Fussell, the· defendant in 
this casef A: Yes. 
Q. Have you had occasion since your brother and bis ·wife 
11ave been living· together to observe them in the ·hbme 'to-
gether from time to time! 
A. Yes, I have. 
· Q. 1-Ia.vc you visited in their home lately! 
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A. N 0 1 I nave not. Q. How long ago has it. been, approximately, since you 
v.isited in .the home, and under what circumstances? 
A. I have not been in their home for approximately five 
years. 
Q. Have you had occasion to visit in the l10me since Mr. 
and Mrs. Fussell were first separated? . 
A. Yes, I have, between the birth of the two children. 
Q. How often when you visited the I10me did yon go up 
there., Miss Fussell f · 
A. Well, I would run np tllere sometimes in the afternoon 
or at night. 
Q. But you did not go there very often! 
A. I was up there right much when I rode with him to work 
in the morning. 
Q. During the times yon visited in the home did you ever 
see them quarreling? 
A. No, I cannot say tlia t I did. 
Q. You ever hear Mrs. Fussell complain about the treat-
ment that her husband gave her! 
page
0 93 ~ A. No, she always seemed to have CY~rything 
she wanted. She said she had practically every-
thing she wanted.. The only thing I ever heard Iler harp on 
was a telephone, and she came over home and used ours. 
Q. Do you know whether sl1e had nse of the car that )fr. 
Fussell owned? 
A. She bad it at her disposal· nt any time she wanted it. 
Q. Did she use it. 
A. Yes. 
Q.· Do yorr Tmo·w· what kind of J1ousekeeper Mrs. Fussell 
was? 
A. A very untidy one. 
· Q. Did you ever see your Tn·ofhC'r with l1is children! 
A. Quite often. 
Q. Was he an attentive fnther to his cllildren7 
A. Indeed Im was.. He used to bring· them. down home an 
tbe time whenever he could get a clumce, and he was always 
very, very attentive to them, ancl still is. 
Cross-examined by :Mr. Rudd : 
Q. ·Miss Fussell, the plaintiff in this case did all of her 
housework, did she not? 
A. So far as I know. . 
Q. And she had to take rare of the children and do her 
housework at the same time! 
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A. At that time she did not have but one child. 
Q. At that time she d1.d it all, did sl1e? . . . 
A . .As far as I know slie did. 
Q. You know 'that she did some canning, preserving,, etc.? 
.A. Some. 
Q. And she did all the fam~ly washing 1 
page 94 ~ A. I don't know whether they ever sent any-
thing to the launcl.ry or not. I know she did some 
laundry. 
Q. I understood you to say that you }mew nothing about 
what happened in this matter since the birth of the youngest 
child f 
· A. I said I ha~l not been iu the home, and had not seen her 
since the birth of the youngest child. · 
Q. In that period of time, where have you been living? 
.A. Same pl~ce-my l1onTe. 
Q. How far is that from where your brother and his wife 
livedf 
· A. Not far-I would HUV about a citv block and a half. 
Q. So YOl! have not heen on very "g-oocl · terms with Mrs. 
Fussell, have you? 
. A. No. 
Q. In other words, you did not get along with her, did you? 
A. It was not me w 110 coulcl not get [1long· with her. 
·Q. As a mHtter of fact, you did not g·et along with her and 
had nothing· to do with her? 
A. After certain things happenec1, I had nothing to do with 
her. I just did not bother. · 
Q. So during; the last five years }·ou lived a block and a 
half from them? 
A. Oh, 110, they moved away. 
Q. lJow far away did they live after moving·! 
A. 'fhey moved ~omewhere in l!ighland Springs nnd lived 
tl1ere for a wl1ile, and tlien they lived about a mile from 
Jmme. · · 
Q. So then it was from your own choice that you have nbt 
been in the home during the past five years f 
A. Partly so, but I do not l{now exactly what you want me 
to say to that. 
page 95 ~ Q. ~From yon 1· own ehoice f 
A. Yes. 
Q. Up to wl1at tin~e wns it that you went to work ,vith your 
brother, Mr. Fussell, the defendant in this case? 
A. Off and on. He went with me some and I went with 
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him some, but off and on, not very long. I do not know e~-
actly how long it was but not very long. 
Q. In whose car did you go when you went to work with 
him? 
A. I went in his car sometimes, and he went in mine. 
Q. You have a car, do you·? 
A. Yes. 
Q. Would you g·o with him more than he would go with 
yout 
A. Probably for a short while, but Mrs. Fussell went in 
off and on with us when I was riding with him. 
Q. You would not undertake to make any statement here 
which would be taken to mean that vou know what sort of 
housekeeper Mrs. Fussell was during' the past five years 1 
A. No. 
Q. And you know nothing· about their home conditions¥ 
A. Nothing but the cl1ildren were always dirty and when 
Josiah brought them clown home my mother has washed and 
re-dressed the children in order to take them out. 
Q. But you do not know anything about the circumstances 
in connection with the second separation, or final separation, 
do you! 
A. No. 
Q. Are you older or younger than your brother? 
A. Y oung('.lr. 
page 96 ~ Q. :Miss Fussell, isn't it a fact that your brother 
is known in tl1e family for liaving quite a temper? 
A. No, sir. 
Q. Isn't that a fact? 
A. No, sir, definitely not. 
Q. You mean to tell us that it is not a matter known to 
the family and neig·hbors that Mr. Fussell has quite a temper? 
A. To the family~ or neighbors., or anybody, no. I liave 
never heard of him losing his temper. 
Q. And you have never heard of him losing his temper? 
A. No, sir. 
And further this deponent saith not. 
:MISS LELIA FUSSELL. 
Sig-nature vrnivcd by consent of counsel. 
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page 97 } "\V. L. EGGLESTON, 
a witness of lawful age, being· first duly sworn, de-
poses and says : 
Examined by Mr. Taylor: 
Q. Will you please state your name, residence and occupa-
tion, Mr. Eggleston? 
A. W. L. Eggleston; 3311 Fifth Avenue; Superintendent 
Meter Reading Department, Virginia Electric & Power Com-
}Jany. 
Q. In your occupation as Superintendent, are you ac-
quainted with the defendant in this case, Mr .• Josiah Fus-
'Sell Y 
A. I am, yes. 
Q. Are you, also, acquaintecl with Mrs. Fussell, the eom-
plainant? 
A. Yes., sir, I am to a certain extent. 
Q. Have you ever visited in the home of Mr. FusselH 
A. Yes, sir, I have. 
Q. Have you seen him and Mrs. Fussell and the children 
together? 
A. Yes, sir. 
Q. Have you on these occasions ever observed any quarrel 
between Mr. and Mrs. Fussell? · 
A. No, sir, I have only visited them one time. I was down 
·one evening for dinner. . 
Q. Did it appear to you on that occasion to be a congenial 
110me? 
A. At the time that I was there, yes, sir. 
Q. Subsequent to that time, did you learn of the domestie 
·difficulties llehvecm the two ? 
A. Yes, sir. 
Mr. Rudd: I object. 
Q. Have you ever discussed these difficulties ,vith Mrs. 
·Fussell! 
A. I talked with Mrs. Fussell on one occasion. 
pag·e 98 ~ I went out to her place of business several months 
ago after they separated. Mr. Fussell looked like 
l1e was feeling so bad for one thing· or another, and I went 
out there myself and talked to lier to see if there was any-
thing I could do. vVe sat out in my automobile and talked 
probably a half to three-quarters of an hour. 
Q. Did 1\frs. Fussell, on that occasion, give you any reason 
for the separation between herself and Mr. Fussell? 
BO S1.1p~epi~ O~n~!"t of 4V.~~s ~f Yir.;iP.ia 
W. L. Egglest'on .. 
:Mr. Rudd: I do not think that is evidence in the case. 
Mr. ·Taylor: t think H is .. ' t 'understand that ~s was 
after the final separation .. 
Q. Is {hat right f 
A. Yes, sir .. 
Mr .. Taylor: If sl1e compl~ined and said thi11gs at tl1at 
time and has now changed her complaints, I think we are-
e:µtitlecl to lr.~1ow what she assign~d as h~r reasons for the 
s~p~ratio~ {µe· :first tiµ1e .. 
Mr .. Rudd: Of course, you can impeach your testimony 
any way you can. If he can throw any light 011° that., tlie-11 it 
is evidence.. I doubt that a~y subsequent co~f ere:qce, for 
which he went out there at the request of the def eIIdimt, to, 
undertake to effect a recon,ciJi~tion dqri~g which 4e acted as 
agent for the defendant, I qo m>t see how that cm1 be evi-
dence in this cas~ bearing on this issue~ What we ~re in-· 
terested in }1ere 1s whether or not grou~qs for divorce ex-
isted prior to the separation. 
Mr. Taylor: I understand that. But if she assig~ed rea:-
soµs to an indepe~qent 1hird Pll-rfy at that tiµier 
page 99 ~ and now has without ai~y change in the relation-
. ship at a}l, ~ssigned qifferent rea~o!1s, it 4oes go 
to 1rupeach her testimony taken m her depos1t~on. To elear 
np a!J points, I will ask Mr. Eg·g;l~sfon this question: 
Q. When you vi~i tecl 1\! rs. Fussell, qid you goo solely at thC' 
:re.m.1e~t of }4r. Fnssell f 
A. I talked with Mrs. Fussell otter the telepl1onc once be ... 
fore that, and I dicl not go solely for :Mr. Fussell. I wen:t 
on tny own. hook. He had got.ten so he was not fitten to do 
his work. He was sick, nervous~ and I went out to a~k her if 
they were going buck togetlwr, and if not, to ~my so and get 
it over. Q. Did Mrs. Fussell, at the time that you talked with her·, 
tell yo1~ why they h~d s<1parat<1d? 
~Ir, l_:l,~1dd: l oMect to tl1~t que~tIO}l, fo_r the reason that 
t4e inq~1ry before the Court at t1us time 1s whether' or not 
leg·~l g-rounds existecJ for scparntion, and, tl1erefore, for di-
V<>!CC. }4 rs. fu~sell )ias filccl pleaclings in this ease settfo:g• 
up grounds for the relief she is nsking. S11e has testified in 
th~ c~sc f~Ily as to those grounds. I, therefore, do not think 
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that anv conference or conferences that she mav have lmd 
with this or any other witness subsequent to the·· separation 
are material or relevant to this inquiry in any way. 
Mr. Taylor: You go ahead, Mr. Eggleston, and answer the 
question: 
A. No, Mrs. Fussell did not tell me why they had sepa-
rated. Mrs. Fussell did state there was too much trouble 
with families-family interference on both sides. 
page 100 ~ Q. Did she at that time assign any other rea-
. son for the separation? 
A. No. I believe she did say that :Mr. Fussell was kind of 
tight with her, and she did not have money enough to run the 
house on, or something like that. 
Q. Did she state to you that Mr. Fussell had ever used 
profanity towards lier, or struck her? 
Mr. Rudd: I object to that question. He is your witness, 
and you are just asking what was said. He has answered 
the question., and no,v yon are asking a leading question, 
namely, whether she did or did not say certain things. Do 
not forget he is your own witness. 
Q. I ask you this question. Do I understand you then to 
mean that the sole reasons assigned by Mrs. Fussell for the 
separation was the fact that there was family interference 
on both sides, and that he did not give her enough money to 
run the house on ? 
A. That is rig·ht. She, also, stated to me that she did not 
intend to go back to him; that lie was a good boy, fine boy·, 
and would make somebody a good lmsband, but she had tried 
several times, and did not intend to try it ag;ain. 
Q. In your association with Mr. Fussell, have you ever 
kno-wn him to use profanity? 
A. Absolutelv not. Never heard him use a curse word in 
his life. · 
Q. Have you ever heanl of him losing his temper? 
A. No, sir. Very quiet-attends to his own buAiness. 
Q. Do you know anything about his reputation in the com-
munity in which he 'lives! 
A. Everybody gives him the best name-his reputation is 
very good. 
page 101 ~ Q. Do you consider him a valuable employee 
to the concern for which he works? 
A. Yes. 
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Cross-examined bv Mr. Rudd: 
., ,. 
Mr. Rudd: Not waiving the objections which I have here-
tofore made to certain portions of tl1e testimony of this wit-
ness, I nevertheless cross-examine llim as to those portions 
of the evidence which I feel are inadmissible with the under-
standing that should the Court rule that my objections are 
well taken, then the cross examination, as well as the testi-
mony in chief., will come out. 
Q. Mr. Eggleston, on this occasion when you say you bad 
this conference with Mrs. Fussell, I gather from what you 
say that she led you to believe that she had given Fussell two 
former chances, and she felt that it was not up to her to 
give him another chance to do what was right and proper 
by her? 
A. Mrs. Fussell stated that they had separated twice be-
fore, and they could not get along, and she was not going to 
try the same thing again. 
Q. Didn't she tell you on this occasion she had given him 
two chances and he had failed? Didn't she say she was· not 
going to try it again? 
.A. No. 
Q. l\Ir. Egg·leston, you are l\Ir. Fussell 's boss, are you not! 
A. Yes. 
Q. A11d you l1ave authority to fire him, haven't you f 
A. Yes. 
Q. l\Irs. Fussell, at .the time you talked to her knew that, 
clidn 't she? 
A. Yes. 
Q. Mr. Fussell makes his living· under your employment, 
does he not? 
page 102 ~ A. Yes. 
Q. She, also, knew that the money she got for 
herself and two children came from his employment under 
vou? 
· A. Yes. 
Q. ·with that knowledge, do you think it would be up to 
Mrs. Fussell to tell you, his boss, anything which would dam-
age Mr. Fussell in yonr eyes? 
A. vVell, I don't know anything about that. 1\frs. Fussell 
~eparated from him, and what" I said she said, sl1e said. 
Q. But it would be natural for Mrs. Fussell to want l\Ir. 
Fussell to keep his joM j 
I 
l 
I 
1 
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8J 
Q. Did she say something about wanting Mr. Fussell to 
lwep his job! 
A. I don't remember whether anything was said about his 
job or not. 
Q. Did you tell Mrs. Fussell that he was sick over this 
thing and might lose his job if she did not go back to him Y 
A. No. I told Mrs. Fussell that Joe was sick and nervous .. 
I did not tell her he was going· to lose his job. I told her he 
was not able to do his work. 
Q. Did you seek to make the impression on her that if she 
did not g-o back to l1im he mig-ht lose his job i . 
A. No, sir. It would not have anything to do with his job 
whether he went back to her or separated from her the bal-
ance of his life. ' 
Q. But it would have a great deal to do with his job if 
lie were sick to the point that he would not be able to do his 
work? 
A. If it came to that point, Joe has been with the Power 
Company long- enough to be retired. 
Q. If be should be retired, on what portion of his salary 
would he be retired? 
page 103 ~ A. On a certain portion of his salary, but not 
enough to pay alimony. 
Q . .At this interview with Mrs. Fussell, wasn't it your pur-
pose to so impress her with the chances of losing his job as 
to make it appear that it was essential that she return to 
him? 
A. No, sir. I merely took it upon myself to go up there 
and talk to her. One clay be would talk to her and the next 
day he would not know anything, and I just called one day 
rnv&elf and went bv there to sec if she did have anv idea of 
going· back to him . ., . 
Q. Mr. Eg;glestou, have you ever borrowed any money from 
Mr. FusselU 
A. No, sir. 
Q. Have you ever nsked him to lend you any money? 
A. No. Mr. Fussell has loaned some money in the office to 
several boys., and he has come to me before he has made the 
loan, and on one or two occasions I have collected the money 
for him. It was a mutual understanding with the boys that 
lJorrowed it that tlicy would pay me for him, due to the fact 
that sometime one hoy came in at one time of the day, and 
-0ne would come in at another time. ,vhen the money was 
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borrowed from Mr. FusseII, it was with tbe understanding 
that they would pay me, and I. would give it to him. 
Q. But you never borrowed any money personally from 
him? 
A. No. 
Q. How did it happen tl1at Fussell had enough money to 
lend around in the personnel of the office Y 
A. I might say that comes under the ]1ead of his business. 
Q. How much money does· he make with your Company 1 
A. That is confidential. 
Q .. I think it is a proper question in this case l 
page 104 ~ A. I don't think so. I would have to get per-
mission from my Company to give out that in-
formation. If yon call and ask wha:t Mr. Fussell makes, you 
would get a reply that it was not any of your business. Yon 
may get a Court order and find out, but. that is one thing we 
don't tell. If yon get a Court order, I suppose yon could de-
mand to find out what he makes, but I would not tell you. I 
have men. working· under me, and I would not know what 
they make myself, unless I went into the record to find out 
what it was. ·when his pay check comes to me, it is sealed 
in an envelope, and marked ''confidential'' in red letters on 
the envelope .. 
. Qr. Do you happen to know what he makes? 
A. Yes., sir, I know. 
Q. Well you realize, do yon not, that the :financial status 
in a divorce case is a subject t]mt is always open to investiga-
tion by the Court f 
A. I say yon can find out by getting a Court order. 
Mr. Rudd: This witness, as I understand, has volunteered 
his testimony in this case, and has voluntarily taken the 
stand, and, therefore, is subject to cross examination on all 
questions which are material and relevant in this case. I do 
not wish to embarrass Mr. Eg·gleston, the Power Company, 
or Mr. Fussell, or anybody e]se, and if it is necesRary to oh-
tain a Court order, as :Mr. Eggleston has sng·gested, in order 
to elicit the information, I will be glad to do so at the proper 
time. 
And further tliis deponent sait11 not. 
°"r· L. EGGLESTON. 
Signature waived by couscnt of counsel. 
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page 105 ~ MRS. LELIA FUSSELL, 
a witness of lawful age, being- first duly· sworn, 
deposes and says : 
Examined by Mr. Taylor: 
Q. Will you please state your name and residence? 
A. Mrs. Lelia Fussell; R. F. D. No. 6, Richmoncl, Va. 
Q. Is Mr. Josiah Fussell your son? 
A. Yes. 
Q. Have you had occasion to visit in your -son's home with 
him and his wife recently? 
A. I have not. 
Q. About approximately how long has it been since you 
have visited in their home 1 
A. It has been four years in .June, I think. I am not sure 
about the date. 
Q. Have you Yisited in the home since their first separa-
tion 1 
A. Yes. · 
Q. Have you ever seen them wl1en they were having a fam-
ily quarrel~? 
A. No, I have not. 
Q. Have you ever seen your Ron lose his temper towards 
his wife, or use any profanity towards lier? 
A. Never in this world. I have never heard llim use any 
profanity. · 
Q. Have you ever· seen l\Irs. Fussell lose her temper to-
wards vour son 1 
A. Well, I was in their home very little, of course, there 
might have been a word of impatience., but as for an alterca-
tion, I never saw anything like that. 
Q. Have you cYer seen your son and his wife and the chil-
dren together? 
A. Yes. 
Q. On those occasions who attended to the children? 
A. M v son did that. 
page 106 ~ Q. Did :Mrs. Fm;sell ever attend to them¥ 
A. Not in my presence, she did not. 
Q ... What do you mean when you say your son attended to 
them and Mrs. Fussell did not? 
A. If they needed attention,. they were passed over to him; 
if they wanted a drink of water, he had to give it to them; or 
wha'tever waiting on they needed, he did it. 
Q. Do you mean then that :\frs. Fussell did the passing, or 
did Mr. Fussell do these duties voluntarily f 
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A. She would pass the children over to him for attention, 
and he would go on and take care of them without a word. 
Q. ,vhen you first started visiting in your son's home, was 
than a new home? 
A. Yes, it was. 
Q. ,v as that when he was first married Y 
A. Yes, everything new in there. 
Q. Did you have an opportunity to observe Mrs. Fussell's 
housekeeping! 
A. ,v en, she was not the best, of course. She was not a 
very tidy housekeeper. 
Q. Did you ever hear your son complain about l1er house-
keeping to her? 
l\Ir. Rudd: I object. I do not think that is evidence in 
this case. 
Q. Did Mrs. Fussell visit in your home? 
A. Yes, she was clown there quite often prior to the second 
separation. 
Q. Did she use the telephone at your home? 
A. She did. 
Q. Do you recall the last time that she visited in your home 
to use the telephone? 
page 107 ~ A. I can't sav that I do. 
Q. Do you recall Mrs. Fussell ever coming- to 
you and complaining to you about any mistreatment? 
A. One particular morning·., I remember she came down 
after 7 :00 o'clock, between 8 :00 and '9 :00, and she was crying 
and laughing, and kept doing that, and I think he went off 
without her. He was readv and he could not wait for her. 
She did not get up in time: Finally she was in such a rage 
nnd she said, '' one of these mornings you will fiucl your son 
a corpse". I said, "you would not hurt him'', and she said, 
'' I will kill him", and she made that statement on three clif-
f erent occasions. 
Q. Did you mean by saying that Mrs. Fussell was half 
laug·hing· and half crying that she was hysterical! . 
A. No, I don't think she was. She would stop in just a 
minute and go off on something else, and soon would come 
hack the other waY. I don't think she was l1Ysterical. She 
would stop laughiiig· and erying· so quickly. ~ 
Q. Was sbe angry at that time! 
A. She was. 
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Q. Did she use the telephone on that occasion t 
A. I cannot recall. 
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Q. Do you know, Mrs. Fussell, whether your son's wife 
had his car at her disposaU 
A. She certainly did. 
Q. Do you know whether she used the cad 
A. Yes., she used it. 
Q. Did she use it with him or by herself¥ 
A. Well, whenever she wanted to, she would use it by her-
self, and leave the children with hini. She has had the use 
of the car all her married life. 
page 108 } Cross-examined by lvlr. Rudd: 
Q. I believe you told us that you had not been 
in their home for the past four years prior to their final 
separation f 
A. Yes. 
Q. How then did you know, as you stated, that she had 
full use of the cart 
A. I passed by there frequently. Over at Highland Springs, 
I do not know anything· about that, but when he lived near our 
l1ome, I would pass by their place frequently and he would 
be out there with the children and the car gone, and he said 
she was gone. Of course, when they lived nearer us, I could 
see. \Ve were close enoug'11 that I could see. 
Q. ,vhere did they buy groceries 1 
A. I do not know. 
Q. Do you know who bought the groceries? 
A. He would at times, I suppose, and then I know thev 
bought them together. ·when they were first married., h~ 
boug·ht them. 
Q. Don't you know that she, also, bought gToccries? 
A. I do not. 
Q. So on these oceasions when you say you would go by 
and he would be there and she was gone, you would not know 
where she was gone, or what took her away, would you? 
A. No. 
Q. l\Irs. Fussell, on this occasion when you say that your 
daug·hter-in-law came to your home laughing· and crying, I 
believe you stated her complaint was her husband bad gone 
off and left her ? 
A. Yes, she did not get up in time to get ready, and he had 
to be there at a certain time. 
Q. Isn't it a fact that at that time your daugh-
pag·e 109 ~ ter-in-law was pregnant with her second child? 
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A. No. 
Q. When was that r. 
A. It was after the first separation. 
Q. Are you sure about thaU 
A. Yes, I am, because I have not seen her since the· second 
separation.. It was after the :first separation and not after 
the second. 
Q. Might it not ha:ve been before the first s-eparation? 
A. No .. 
Q. Do yon remember the circumstances that led up to the 
first separation f 
A. I was not in it. 
Q. You don't remember, thenf 
A .. She just picked up and left. 
Q. I ask you this question. Do you recall seeing· your 
daughter-in-law during that first separation at all f 
A. I know I was up there between the first and seconc1 
separation. I went up there a few times .. 
Q. Do you remember your daug·hter-in-Iaw, during tbis 
separation., asking you to use yonr good influence with your 
son so that they might g·et back together again f 
A. No, sir. 
Q. You don"t remember thatf 
A. No .. 
Q. Do you remember your daughter-in-law asking you to 
use your influence with your son to get the insurance in the 
children's names f 
A. No, sir .. 
Q. Do you recall wI1etber or not at any time your son put 
a notice in the paper that he would not be'respon-
page 110 ~ sible for any debts other than his own f 
A. I remember s·eeing it, yes. 
Q. ·when was that? 
A. That was, I think, soon after the first separation. 
Q. Isn't it a fact that they were living together at the 
time? 
A. I don't think so. 
Q. But yon won't I1e snre about that? 
A. I am sure tl1ey were not living together, because he 
would not have put it in the paper, if ·they were. 
Q. But you don't remember the exact dnte, do you! 
A. No. 
Q. Mrs. Fussell, as a mother you regret tl1is- trouble be-
tween your son and his wife, do you not Y 
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A. I certainlv have. I think it is terrible. I never was 
used to such cai·rying on in the family. It has been distaste-
ful to us. 
Q. It has hurt you considerably, basn 't it? 
A. Yes. 
Q. Isn't it a fact, Mrs. Fussell, that for the past four years 
when you say you have not been in the l10me., hasn't there 
been sort of an estrangt?.ment between your son's wife and 
his people, as well as with him and her people f 
A. W11en she left the first time I took her back nnd tried 
to overlook it, but after the second time, I could not, because 
I thought it would keep going on. 
Q. So after the second separation you were not willing to 
forgive her, if, in fact, she did need forgiveness? 
A. If she had gone back and acted all right, and had proved 
herself a worthy wife, I would have forgiven her 
page 111 ~ and tried to overlook it the second time. 
Q. But as a matter of fact, you have not for-
given her? 
A. I do not hold any lmrd fceling·s against her. Anytlling 
that I could do, I would do. I did not approve of her con-
duct, and I did not care for her to be at my home. 
Q. Then, she was not welcomed in your home! 
A. No. 
Q. And has not been in the last four yearR? 
A. No., because it was not agreeable to my daughter, aR 
s11e had never left home, nnd I considered her wishes first. 
Q. So for the pnst four years you and your family have 
really had nothing· to do with your son's wife? 
A. I haven't said anything a bout her, or had anything to 
do with her. 
Q. Have you in any way tried to influence your son against 
his wife! 
A. No, indeed .. I have tried my best to get them to?;ether. 
Q. Why have you triecl to get them together, Mrs. Fussell, 
if for the pnst four years you have shut your doors on your 
daughter-in-law? 
A. I have not done an~rthing to separate them. I ]mvc 
said nothing about or pertaining· to her in any way. 
Q. Don't you think that the fact that you and your family 
have closed your doors to your son's wife is the most force-
ful argument you could use to get him away from her? 
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A. No. 
And further this deponent saith not. 
MRS. LELIA FUSSELL. 
Signature waived by consent of counsel. 
page 112 ~ ,JOSI.AH KERR FUSSELL, 
of lawful age, being recalled as a witness, de-
poses and says, as follows : 
Cross-examined bv .Mr. Rudd: 
Q. :Mr. Fnssell,~how many times bave you inserted adver-
tisements in the paper to the effect that you would not be re-
sponsible for any debts other than your own 1 
A. Only one time. 
Q. ·when was that Y 
A. After the first separation. 
Q. How long, can you tell us, if you remember, did that ad 
run in the pa per 1 
A. Three days,, or whatever the law required. 
Q. And you say that was during the first separation! 
A. That is right. 
Q. Are you quite sure that you were separated at the time 
you put this ad in tbe paper? 
A. Yes. She left me with no reason whatsoever. She gave 
me no excuse. I had signed a note for her daddy, and out 
of the twelve months, there were eleven monthly payments 
not made promptly at the bank, which I had been in to see, 
as they wanted me to sig;n another note. She had a l1abit of 
charging things and giving them to her family, leaving me 
with everytl1ing to pay, so when she left me I put that in the 
paper so that she could not g-ive her family everything they 
wanted and charge it to me. 
Q. At the time of this first separation, she was pregnant, 
was she not? 
A. Yes. 
Q. ,vha t doctor did she have 1 . 
A. Dr. Harry Hinchman against my wishes. I picked out 
four doctors and asked her to go to either one., but 
pag·e 113 ~ she refused and said she would have nobody but 
Dr. Harrv Hinchman. 
Q. Don't you think tliat tbe wife in the case should have 
the privilege at least of selecting the doctor t 
Thelma G. Fussell v. Josiah Fussell 
,Josiah I( err Fussell. 
91 
A.. Not if that is something· the family is trying to pull. 
Her family requested her not fo have anybody but Dr. Harry 
Hinchman. 
Q. Did you object to Dr. Hinchman because her family, as 
you say, wanted Dr. Hinchman f 
A. I picked out Dr. Hicks, which she now has for herself 
.and the children; Dr. Bailey, of iSandston; Dr. J. Stewart 
Gilman., and Dr. Reams. 
Q. Did you object to Dr. Hinchman f 
A. I did. 
Q. Would you have objected to any doctor that her family 
wanted h~r to go to? . 
A. If she had consulted me, she could lrnve bad anybody 
that I felt was capable, and the kind of doctor that I would 
want to take ca re of my wife and child. 
Q. Diel you know Dr. Hinchman? 
A. I did. He is dead now, from what I understand. I .do 
not know. 
Q. Did you object to Dr. Hinchman as a doctor? 
A. I did. 
Q. vVeren 't his services very satisfactory in the case of 
your wife! 
A. They were not. 
Q. Did she have Dr. Hinchman when the first child was 
born t 
A. That is the reason I objected for the second one. 
Q. Why did you object at that time? 
A. I don't think I have to give my reason. I had plenty 
of reason. The man is dead and gone and there 
page 114 ~ is no use of my saying anything about him now. 
Q. Do you object to giving your reason for ob-
Jecting to Dr. Hinchman? 
A. J do. 
Q. ·why do you object~? "\Vas bis price too high! 
A. He did not trent me right on the first one, and I sure 
did not want him on the second. 
Q. You mean his price was too high-not right? 
A. No, I am not objecting to his price. I would rather 
liave paid somebody else three times his price than to have 
liad him. 
Q. "Why? . 
A. Because her mother had· made the statement tliat when 
]wr husband died that she was going to marry him. 
Q. "\Vas that the reason 1 
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A .. No. In the first case, be :never gave me any informa-
tion about my wife's condition, never told me anything I 
asked him or anything. Everything was a <leep dark secret, 
and I think I had a right to know the condition of my wife-
and baby. 
Q. Well, now, Mr. F,nsseH can you tell us the appt·oximate 
date of the first separation in this case t 
A. I cannot. 
Q. What year was it¥ 
A. I do not know. 
Q. How long was the separation? 
A. °"re separated in the month .of July before the. yonng·est 
cllilcl was born. 
Q. Can you approximate the date f 
A. I can give the month, but not the date. 
page 115 } Q~ Give us the month, tben? 
A. Julv .. 
Q. ·what year? ~ 
A. 1937. 
. Q. You say that. was ;just before the birtI1 of your second 
child 1 
A. That is right. 
Q. Do you remember whether it was nearer the first of the 
month~ or the last of the month? 
A. It was on a Sunday that sI1e left-the hottest dav iu 
.T uly. I could not tell you whether it was tl1e first or "last 
part of the month, bnt I nev-er will for get the day. I came-
home frotn a baH game and she had gone to I1er mother's. 
Q. Had you all had some differences tllat clay 1 
A. There were none whatsoever. 
Q. Where had you been that day 1? 
A. I had been to a ball game. 
Q. And your_ wife was pregnant at tlie time! 
A. That is ,vl1at I said. 
Q. Did slie ask you to take her witl1 you on tliat occasiou ·r 
A. No. 
Q. Did she ask yon to stay with lier on tllat occasion Y 
A. No, she asked me if I would take her riding when I re-
turned, and I told her I. would. 
Q. Did you take your other child with you rm this occasion, 
or <lid she stay at home¥ . 
.A.. No; she l1ad ah·eady take1\ the child, ag·ainst my wishes, 
and left l1et at her n10tl1er 's. 
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pag·e 116 ~ Q. vVell, you were rather mad with her for 
that? 
A. No, indeed. 
Q. You did not approve or disapprove? 
A. I did not. 
Q. You just went to the ball game? 
A. Yes. 
Q. When you came back she was gone 1 
A. Yes. 
Q. Do you know whether or not she went to her mother's 
on that occasion on orders from her doctor? 
A. I do not. If a doctor would tell a woman to leave her 
husband and not say anything to him, be is a mighty poor 
doctor. 
Q. ,vhcu you found her gone on this occasion, what did 
you do! 
A. I waited for her to return. 
Q. Did yon subsequently go to see her about it? 
A. I went to see her. 
Q. How long was the ·separation at that time f 
A. Approximately fiye to Rix months. 
<~. " 7hen was the child born? 
A. August 27, 1937. 
Q. And you say she stayed away until around towards the 
end of the year? 
A. Something like that. 
Q. How long- after tlJ_e child was born was it before you. 
went to the hospital? 
A. As soon as I was notified. 
Q. How long·· was that? 
A. I do not know. 
Q. How old was the child when you first Raw it? 
A. The next dav after the child was born. The 
page 117 } child ·was born during Ute nig·ht--that is what 
thev told me. 
Q. vVho told~ you about it? 
A. I cannot recall. 
Q. How long· did your wife remam at the hospital after 
that! 
A. She stayed there ag long· as the doctor wanted her. 
Q. How long- was that? 
A. The regular time that fl person would stay in a case of 
lier kind. 
Q. ·what kind of ~ase was that? 
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A. Childbirth. 
Q. How long is that? 
A. I am not a doctor. 
Q. When she left the hospital, she went to her mother's 
did she not? 
A. She requested that she go to her mother's, and I sent 
her there in an amhnhmee. I asked her to come on and go 
clown to our homo and I would get somebody to look after 
her, and she said no., I want to g·o to my mother's, and I said 
I will send you tllere if you desire. 
Q. How long did she stay there? 
A. Until she returned to me. 
Q. After she went home to her mother's, did you go to see 
her there·? 
A.. I did as much as I was allowed. I got the oldest child 
every week-end, and that was as much as I was allowed. I 
took the child down with me to our home, where I was stay-
ing, and looked after her, but my wife would not go. 
Q. Did you furnish Mrs. Fussell, during that time, with 
enough money to tnke care of lrnr needs? 
A. I g·ave her whatever sl1e asked for. 
pag·c 118 ~ Q .. Did you lmve a .fixed amount fo1· each week 
or each month 1 
A. No. I would give her a certain amount, according to 
what I had to pay. If she came back and wanted more, I 
gave it to. her if I had it. If I did not have it, I borrowed it 
and g·ave it to her. 
Q. After she returned to you, did thing·s go more smoothly? 
A. I thought everything was running· smoothly until she 
left. 
Q. You never had any misunderstanding with her whatso-
everf 
A. No. 
Q. Any trouble between you two after she went back? 
A. No. 
Q. The second separation occurred ,vhen? 
A. Approximately two years later. 
Q. In the summertime! 
A.. I think so. I do not recall the month. 
Q. :Mrs. Fussell has done all of her housework herself, has 
she not·f 
A. No. 
Q. Has she had anyone to help? 
A. She had a maid at one time to help her and the wasl1ing 
was all put out. 
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A. Before the :first child and during and after the first 
child. 
Q. Has she ever had a maid since the second child came! 
A. No., I could not afford it. 
Q. Don't you think she needed a maid more when she had 
two children, than when she just had one?· 
A. If she needed a maid, slie did not have to get the third 
child there. · · 
Q. You say she let out the washing? 
A. At one time, yes. 
page 119 }- Q. ,vhen was that? 
A. Up m1til and after the :first child was born. 
Q. But she lias done all the washing since the first child 
was born? 
A. With the exception of what 11elp my mother did. I took 
the washing clown there on a number of occasions. Then 
somebody else would come in and help her and do all the 
ironing time after time. She liked to wash, but she did not 
like to iron. 
Q. \Vho c1id the ironing f 
A. A friend that would drop in. 
Q. You lmve not had to hire anybody to do a11y washing 
or ironing since the first child was born? 
A. I could not afford to hire anybody off my salary and 
take care of my two children and her, and I did extra work 
to meet my bills. 
Q. And that is the reason you did not hire anybody? 
A. I could not afford it. 
Q. Prior to the second separation, you left and went to 
your mother's, didn't you? 
A. You mean the second separation-I did. 
Q. And left her tl1ere with two cl1ildren ! 
A. She ran me out of the house with a butcher knife, and 
said she was g·oing to kill me and she meant it. 
Q. Hadn't you already left before t.l1e knife episode! 
A. I had not. 
Q. vVas not her sister, :Mrs. King, t1ierc at the time? 
A. She was not. 
Q. ·wheu did l\f rs. King come there? 
A. The next nigllt. 
page 120 ~ Q. Isn't it a fact, Mr. :B..,ussell, ihat you objected 
to l\Irs.. King· eoming· there and that was the rea-
:son you left? 
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A. It is not .. 
Q. Several days afterwards, you went back to your home 
and made an effort to take the children from her and that is 
when the knife epis-0de occurred, wasu 't it! 
A. I deny that. 
Q .. At the time.of the knife episode, who was in the home 
at that time besides you and your wife? 
A. Nobody. Mrs. McCartney came up to see her little boy 
and was very much shocked at Thelma's action and took lier 
boy away .. 
Q. So Mrs. McCartney was there at that time? 
A. She came up and saw her and said that she was very 
much surprised at nny person carrying on like that when she 
had two little children. Sl1e said then that Thelnia was not 
fit to raise anything· and that was wI1y she took her boy 
away. · 
Q. Didn't you take one of the 'Children out and lock her in 
the cart 
A. I did not. 
Q. How did the child get up in the car? 
A. The child could walk and she got in the car and lockecl 
the door herself. 
Q. Did you tell her to get in the carf 
A. No, I asked her if she wanted to g-o with daddy, and 
she said yes. 
Q. Was the child in the car outside waiting to leave when 
this happened in the house? 
A. ,vhen what happened in tlrn house? 
Q. This knife episode you have ref erred to? 
A. The child did uot leave at that time-nobody left but 
me. 
page 121 ~ Q. :Mr. Fussell, did you object to Thelma's sis,.. 
ter, Mrs. King-, being there on this occasion? 
A. On wliat occasion 'J 
Q. ·when she came there f 
A. I told her that I would not return to the hous~ as long 
as Mrs. King was there, because I had enough obligations 
without adding some more, and I had taken care of that 
family long enough. 
Q. Didn't you go there on one occasion while Mrs. King· 
was there and you went on the back porch and took the fuses 
out so that the lights went out? 
A. I did -not. :i: would like to have proof of it. 
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Q. Didn't :Mrs. King try to help your wife hold the chil"" 
dren so that vou could not take them awav? 
A. No, sir." ., 
Q. Didn't you on this occasion make a physical attack o~ 
Mrs. King·? 
A. I did not put my hands on her. 
Q. Didn't you on this occasion attack and slap your own 
wife! 
A. I have never slapped my wife in my life. 
Q. Didn't she have bruises on her arms and body where 
you had hit her f 
A. No. 
Q. ·wasn't it immediately after this episode occurred that 
Mrs. Fussell left and went to her mother's the second time? 
A. ·what episode1 · 
Q. The episode I have just referred to. Do you deny it 
all? 
A. I deny it all. 
Q. Mr. Fussell, these times _you were umpiring baseball 
g·ames, would you umpire at night a great deal? 
A. I did, but my wife and children always went with me. 
Q. You never umpired a game at night without 
page 122 ~ them being there? 
A. Only time they never went with me was 
when I would have to be out ::is late as one o'clock. Occa-
sionally I was out that fate on account of being Secretary of 
the Umpire Association. I had to he the first man there and 
the last man to leave. The meetings were always held after 
the game. 
Q. On some of these occasions, you would be out without 
them! 
A. That only. 
Q. How long- have you been Secretary of the Umpire As-
sociation f 
A. Two vea rs. 
Q. About how often did the Association meet at night? 
A. Once a rnontb, and sometimes not that often. 
Q. This second separation that you ha_d-I understood you 
to say that you first wont to your mother's and stayed awhile, 
and then she left, is that right 1 
A. That .is right. 
Q. Can you tell us l1ow long; it was after you left before 
she left and went to her mother's? 
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' A . .As soon as she sued me for divorce. .Approximately 
two weeks. 
Q . .A.nd she stayed there at the house with the children for 
two or three weeks after you had g·one? 
A. Yes, with somebody else, Mrs. King, who was at· that 
time Miss Gearheart, and also, Mr. King· practically lived 
there and took possession of everything. 
Q. But tba t was after you had moved out, was it not f 
A. That is right. 
Q. Did your wife ask you to return on this occasion before 
she went to her mother's? 
A. She did not ask me to return. I wanted to return-I 
wanted to be with mY wife and children and she did not want 
me. I told her there was the car and to take her 
page 123 ~ sister over to her mother's and let us live like 
we should. 
Q. "When you were reconciled from this second separation, 
did you sug·gest a home out at Lakeside? 
A. I did not sugg·est anyt}1ing. I left it entirely to my 
wife, but I told her it would have to be within our means as 
we could not go on living above my salary. 
Q. Hadn't Mrs. Fussell objected for sometime to being left 
alone so much 1 
A. Sl1e was not left alone. 1\TJ1en I went, she and the chil-
dren went with me, but when she went, sl1e went by herself. 
Q. Didn't you go to work every day in your car? 
A. No., I have been with other people, and she has taken 
me to work time after time and used the cal' all day long and 
would pick me up after ,vork. I, also, at one time rode the 
bus while living- at Hig·hland Springs, and she l1ad the car at 
her disposal at all timeR. 
Q. Coming back to this second separation, what was men-
. tionecl about going to Lakeside? 
A. I never mentioned Lakeside. I asked her to look 
around and find something that was l'casonahle and that we 
eould afford, and if she wanted to buy a place, we would buy 
a place, but we would have to sell the car to make the down 
payment, and she said slie would not sell the car if she didn't 
have a l1ouse to live in. She went out to Lakeside herself, 
and would not buy the place because I would had to have sold 
the car, and she ,voulcl not do without the automobile, so ,ve 
rented. 
Q. And then you decided to g·o hack down to Osbome Turn-
pike l 
.A. No. 
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A. Highland Sp1:ings, where she wanted to .go. 
Q. How long· did you stay at Highland Springs t 
J)age 124 } A. A little over a year. 
Q. Then, after that you went back to Osborne 
Turnpike? 
A. No, we went back to Darbytown Road, where I pt1r-
-0hased a piece of property. 
Q. How much money did you give her to run the house on 
during the past year prior to this separation 1 
A. What do vou mean? 
Q. Did you give her an allowance to run the house on, or 
did you just give her money from day to day as she needed 
iO 
A. I gave her from $20.00 a pay, and $15.00 is the smallest 
I have ever given her when I had obligations until I got 
money from umpiring, and she always came back for more 
.and got it. I g·ot paid twice each ~nonth. 
Q. Didn't you have a set amount that you gave her per 
montht 
A. I did not, because anything she wanted within reason, 
she has always had since I have been married, and I am still 
willing to do the same. 
Q. Did you at any time give her $26.00 per month to run 
the house on~? 
A. I never have given her that little in my life, and I would 
like for somebody to prove it. 
Q. So you say you never had any fixed amount f 
A. I g·ave that girl everything she ever asked for except 
one thing, and that was a washing macl1ine. She asked for 
.a washing machine, and we made a bargain on it, and she 
never lived up to it, and as soon as she does, she can have it. 
Q. How much money do you make, l\fr. Fussell f 
A. You menu how much I make now, or how much did I 
make·? I think it should be how much I made before she 
left. 
Q. Do you have any objection to answering· my question~ 
A. I do not have any objection, but she has, in 
page 125 ~ her testimony, stated that she made $1.09 per 
day, and now she tells me she makes around 
$100.00 per month. I will give my amount but it will have to 
he kept confidential, on account of certain reasons. Several 
men down there, new men, do approximately the same amount 
of work as an old man, and we are governed somewhat ac-
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cording to onr seniority as well as our job. Therefore, we· 
cannot afford to go out nnd cause dissatisfaction among our 
fell ow woi:kers .. 
. Q;. What is yonr present monthly salary! 
M:r. Taylor: I object to that as being immaterial and ir-
relevant, and think that the question should be confined to 
what he was making wliile he and his wife were living to-
gether. For the purpose of the record only. l\'1r. Fussell, 
tell the Court what you are making now. 
A. I make $135.00, less deductions. 
Q. You make $135.00 per month? 
A. Yes. 
Q. How mnch do deductions amount to 6l 
A. Just depends on what's what. 
Q. ·what are deductions forf 
A. I have sick benefit on my wife and two cllildren and my-
self. I have insurance on myself, and my social security .. 
The company liability insurance, or whatever kind of insur-
ance you want to call it, and anything that I might buy 
through the Virginia Electric & Power Company is, also, de-
ductible, unless I pay cash. 
Q. At the time of your separation., wliat was your montl1ly 
salary? 
A. $125.00 approximately-it was a few cents difference. 
Q. About how much money do you make umpiring? 
A. That, I could not tell. It depends on en-
page 126 ~ tirely how much I umpire. 
Q. Are you umpiring this season. 
A. I have. 
Q. How much per game do you get? 
A. Depends on wliat I am umpiring. 
Q. Wbeu did you umpire last! 
A. Last night. 
Q. How much were you paid for umpiring last night! 
A. $1.00 per game, Jess 5c wbich goes into the Umpire As-
sociation. 
Q. How many games did yon umpire last rtightf 
A. Two. 
Q. Approximately how many games per week do yon 
handle? 
A. From four to six. 
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Q. That includes the games that you umpire Saturday and 
.Sunday} 
A. That is hard ball. I am giving· up all ball after this 
is settled, because the doctor has ordered me not to umpire 
any more. He said my health came first. He, also, wanted 
me to take a leave of absence, which I told him I could not 
afford, and that as loug- as I had my wife and children I was 
going· to look after them to the best of my ability. 
Q. Approximately how many games, hard ball and soft 
ball, per week do you umpire? 
A. That, I cannot tell you, for the simple reason that now 
and tW() weeks ag-o are different. Two weeks ago I was um-
piring college ball, and now I only umpire one game Satur-
day and one game Sunday. 
Q. Did you make your income tax return in the City of 
Richmond¥ ., 
A. Yes. 
Q. Do you have any other sources of income that you have 
not discloEled? 
page 127 ~ A. T do not. My soft ball and my hard ball, 
as soon as this is settled.~ will all be g-iven up ac-
cording· to doctor's orders. He said as long; as this was pend-
ing· it was probably better f?r me to continue umpiring, as it 
would keep me from worrymg about my wife and hvo chil-
dren. 
And further this deponent saith not . 
. JOSIAH KERR FUSSELL. 
Signature waived by consent of counsel. 
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City of Richmond, to-wit: 
I, Elizabeth Butt, a Notary Public of and for the City 
aforesaid, i11 the Commonwealth of Virginia, do certify that 
the aforesaid depositions of .Josiah Ken Fussell, and others, 
were taken and sworn to before me at the time and place set 
forth above. 
Given under my hand this 1st day of ,July, 1942. 
ELIZABETH BUTT, 
Notary Public. 
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page 129 ~ Virginia : 
In the Circuit Court of the County of Henrico. 
Thelma G. Fussell, Plaintiff 
v. 
Josiah Fussell, Defendant 
The depositions of Josiah Fussell, and others., taken before 
me, Elizabeth Butt, a Notary Public for the Citv of Rich-
mond, Commonwealth of Virginia, at 2 :30 P. M., on October 
12, 1942, at 506 State-Planters Bank Building, Ninth and 
Main Streets, Richmond, Virg-inia, pursuant to agreement of 
counsel, to be read as evidence on behalf of the defendant in 
the above styled cause now pending in the above Court. 
Present: R. Hugh Rudd., Counsel for plaintiff; Leith S. 
Bremner, counsel for defendant. 
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a witness of lawful age, being- first duly sworn, 
deposes and says, as follows: 
Examined by Mr .. Bremner: 
Q. You will please state your name, residence and occupa-
tion? 
A. George J. Stoneman; Treasurer, Sydnor. Pump & Well 
Company; 63 years old; R. F. D. No. 5, in Varina District, 
Henrico County. 
Q. You live on the Richmond-Curles N eek Road, on the left 
in the brick 110use, do you? 
A. Yes, sir. 
Q. :Mr. Stoneman, how long have you known .J. K. Fus-
sell, the def enclant in this case? 
A. I would more or less have to guess., but I would say 
twenty years. He ".,.as a young boy going· to school when I 
first knew him. 
Q. How close do you live to bim? 
A. Two miles. 
Q. "That is Fussell 's general reputation in Varina District, 
Henrico County, for good conduct, good order and uprig·bt 
citizen? 
A. It is good, so far as I know. · I have never heard any-
thing about it. I think if there was anything bad about it I 
would have heard it. · 
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·Q. Do you know lds mother, Mrs. Lelia FusselU 
.A. Yes, sir. 
Q. How long have you known her? 
A. About twenty years. 
Q. How far does she live from yout 
A. About two miles. 
Q. Are you a man of family? 
-page 131 } A. I have a wife and eight children. 
A. Five. 
Q. Any girls in your family? 
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Q. Are you sufficiently well acquainted with Mrs. Lelia 
Fussell, who is the mother of the defendant here, to say that 
she is a proper one to have the care and custody of children 
if the Court should consider it proper to grant children unto 
·her? 
A. I think so. 
Q. ·what is your opinion as to that f 
A. I think she would make a right and proper person to 
take care of children. 
Q. Is she a Christian lady f 
A. Yes, sir. 
Q. "What are the school facilities, if any, in the neighbor-
hood in which Mrs. Lelia Fussell lives Y 
A. We have a very good school down there known as 
Varina School, and it is serviced by Henrico County school 
lmses, and unless they have changed the route, t]1e bus g·oes 
rig-ht by their door. 
Q. You mean by the door of ~frs. Lelia Fussell f 
A. Yes. 
·Q. Is Varina High School recognized as a first class school f 
A. Certainly by the people in that section. It is on the 
accredited list of Southern Secondary Schools and Academies. 
Q. Is it., or is it not true that people living in that neigh-
l10rhood, regardless of means, send their children to that 
school to be educated'? 
A. I would say without exception, unless it should be a 
Church School. I have reference to Roman Cathollcs, but 
lot of them go to Varina. 
Q. It is quite a large institution, is it not, and 
pag·e 132 } has the same facilities that o.ther schools 11ave Y 
A. The enrollment this vear is a little under 
700, I think. . 
Q. Do you know Mr. Fussell 's father, the husband of Mrs. 
Lelia Fussell? 
A. Yes. 
)04 Supreme Court of .Appeals of Virginia 
Geo·rge J. Stoneman .. 
Q. "\Vha:t ·is his reputation for good order and conduct r 
~fr. Rudel= I do not think that is materiaL · The· Court is 
not interested in Mr. Fussell 's parents .. 
Mr. Bremner: The reason I tbink the- question iS' proper,. 
is that while Mr. J. K. Fussell may be at work it is important 
to know that the home the children shall be in is a proper 
one. .Sometimes the lady of the house may he an excellent 
lady, and the husband may not be, and I want to show the 
Court that Mr. Fussell is a gentleman. 
Mr. Rudd: I object_ to tlie question-I do 11<iJt think it h;. 
necessary .. 
A. It is good. He has au excellent reputation. 
Q. Have yon ever seen the children of l\Ir. and l\Irs. ~L K. 
Fussell·f 
A. Yes, two little gids, little tots. 
Q. Have you ever seen them with their father T 
A. Yes .. 
Q. Do they seem to be., or not to be fond of liim r 
A. I would say that tbey were quite fond of him .. 
Cross-examined by Mr. Rudd: 
Q. How often have you seen these cl1ildren with their 
father, Mr. S'toneman 1· 
A. Two or three timeg, I would say .. 
Q. Recently? 
A., "\Yell, the first time I ever remember seeing them with 
him was at mv borne. Mr. Fussell came there to 
pag·e 133 f get a part to "'a pn,mp and broup:lJt the little cl1il-
drcn along witl1 lum. 
Q. ·when was tha.t 1 
A. I would have to guess, but I would say two yem·s ap:o. 
I was struck with the little gfrls' looks~ I remember it dis-
tinctly. They are the only times I remember seeing· the chil-
dren and knowing- who tbey were when they came to my 
liome. 
(~. Tliat was the last tinw you saw tl1em with him'! 
A. No, they were over home a few days ap:o 
And further this deponent saith not. 
GEORGE .J. STONE~L.t\.N .. 
Signature waived by consent of counsel. 
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page 134 ~ E. T. FUQUA, 
a witness of lawful age, being first duly sworn, 
deposes and says, as follows : 
Examined bv Mr. Bremner: 
Q. Will you please state your name, ag-e, residence and oc-
cupation f 
A. E. T. Fuqua; Route 6, Richmond; I manufactute hun-
ber ; my ag·e, I think,, is 57. 
Q. Is Route 6, Richmond, in Henrico County f 
A. Yes, it goes through Henrico County to the Charles 
City Road. 
Q. What road do you live on f 
A. I reckon on Warwick Road. 
Q. How close do you lh1e to the parents of Josiah K. Fus ... 
sell, the defendant in this case? 
A. It is about lialf-way between my place and Richmond. 
Q. Are you acquainted with .J. K. Fussell, the defendant 
here? ' 
A. Yes, sir. 
Q. How long have you known him f 
A. I reckon I have known him practically all his life. I 
knew him when he was a little bov. He lived down in mv 
neig·hborhood when be was a boy. " .. 
Q. What is his reputation for good conduct and good or-
der in Varina District where he has lived all his life 7 
A. All right, so far as I know. 
Q. Do you know his mother, Mrs. Lelia Fussell? 
A. Yes, we were raised on adjoining farms. 
Q. How long have you known her 1 
A. Ever since I have been old enough to know anybody. 
Sl1e is older than I am. 
page 135 ~ Q. Are you in position to say whether or not 
in your opinion Mrs. Fussell would be a proper 
party to have the care and custody, or at least partial care, 
custody and control of two little p:irls, ages five and seven T 
A. Yes, I would say she would be. 
Q. Would you say that she ,vns a proper person! 
A. Yes., I would. · 
Q. Is her reputation good? 
A. Yes. 
Q. Is she a Christian lady? 
A. Yes. 
Q. Is that her reputation¥ 
A. Yes. 
Q. Do you know whether or not she is kindly to:wards chil-
dren? 
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A. She is. 
Q. Does her husband bear a good reputation? 
A. I think so, yes. I do not know her h1,1sband as well as 
I know her. · 
Q. Do you know whether or not Mrs. Fussell is a member 
of a Church! 
A. I think she was a member of our Church down there for 
a number of years-that is the Willis :Methodist Church. 
Q. Was she a sincere worker and worshipper in that 
Church? 
A. Yes. 
Cross-examined -by Mr. Rudd: 
Q. Do you know what l\Irs. Lelia Fussell does for a liv-
ingT 
A. No, sir, I cannot say. 
Q. Have you been to her house recently? 
A. I was by there today. 
Q. Have you been in Y 
page 136 ~ A. It has been probably a year since I was in 
her house. Occasionally I stop there to use the 
telephone. 
And further this deponent saith not. 
E.T. FUQUA. 
Signature waived by consent of counsel. 
page 137 ~ ELSIE F. "WILLIAMS, 
a witness of lawful age, being first duly sworn, 
deposes and says, as follows : 
Examined by Mr. Bremner: 
Q. Will you please state your name, age, residence and oc-
cupation ! · 
A. Elsie F. ·wmiams; Route 6, Box 357, Varina District, 
Henrico County; housewife. 
Q. Are you acquainted with :M:r. J. K. Fussell, the defend-
ant'f 
.A. Yes. 
Q. How long have you known him? 
A. Ever since they lived up there next to us, I think he 
was about four years old. I think I have known him about 
thirty-one years this fall. 
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Q. How close do you live to his mother and father? 
10i 
A. Across the road, I guess probably 300 or 400 yards. 
Q. What is J. K. Fussell's reputation for. peace, good or-
der, good conduct and good citizenship in the communHy in 
which he lives T . 
A. It has always been the best. Never heard any com-
plaint about him. He is considered one of our good boys. 
He is most trnstworthv. 
Q. Do you know his two little girls T 
A. Yes. 
Q. Do they seem to be fond of their father? 
A. Yes, very much so. 
Q. Have you seen them during the week-ends that he has 
had them during recent months Y 
A. Yes, sir. 
Q. Are you kin to Mr. Fussell? 
· A. No, sir. 
page 138} Q. Does J. K. Fussell seem to be fond of the 
children? 
A. Yes, indeed. 
Q. Are you sufficiently well acquainted with him to say 
whether or not he has been very much disturbed by them liv-
ing away from him? 
Mr. Rudd: I object to that question for the .reason that I 
'Should not think the Court would be interested in whether 
or not their absence has disturbed the defendant. 
A. Yes, sir, I can decidedly say it has. It has worried him 
TI lot. 
Q. Do you know l\frs. Lelia Fussell, the mother of J. K. 
Fussell? 
A. Yes. 
·Q. How long have you known her? 
A. 31 years. 
Q. Is Mrs. Lelia Fussell a member of a Church, and does 
she attend Church? · 
A. Yes, she is a member of Fulton Hill Methodist Church, 
I think that is the· name of the Church. 
Q. Does her hus,hand, also, go to Church f 
A. He belongs to Fulton Baptist Church. 
Q. Are you in position to say whether or not Mrs. Lelia 
Fussell is a proper party to have the care, custody and con-
trol, or partial care, custody and control of those two little 
girls, the children of Mr. and Mrs. J. K. FusselU 
10& Supreme Court of Appeals of Virginia 
Elsie F. Williams. 
A. Yes, I see no reason why she would not be.. SI1e is cer-
tainly a fine woman and she is very fond of the two grand-
children. 
Q. Are you in position to say that she is a fine woman t 
A. Yes, sir. 
Q. Do you think she would take the proper care of those 
children 1 · · 
A. Yes, I do. I think a great deal of :M:rs.. Fussell. My 
mother died when I was fourteen and she has 
page 139 ~ been a second mother to me. I really know what 
she is. 
Q. Is she devoted to those two little girls f 
4-. Yes, sir. . 
Q. Is Mr. Fussell's father devoted to them f 
A. Yes. 
Q. Are they fond of him f 
A. Yes, sir. 
Q. Has :M:r. Fussell's father a good reputation in the com-
munity in which they live? 
A. Yes, he is a good Christian man. · He docs not drink 
and never bas. 
Q. Have you ever beard of J. K. Fussell, the father, drink-
ingf 
A. No, I have never heard of him taking one drink. 
Q. Is their home a good Christian home T 
A. Yes, sir, it really is. 
Q. During the time that Mr. and Mrs. J. K. Fussell were 
living together, have you ever heard Mrs. J. K. F·ussell., the-
complainant in this case, make any statement about who 
waited on the cllildren, and if so, what statement did she 
makeT 
A. ·when the oldest girl was little, one afternoon I was up 
th~re and she just laug·hingly said what a good husband she 
had. :She said he got up in tl1e 11igl1t and waited on the little 
gfrl and she did not Irnve to g-et up. They both seemed to 
be so fond of the baby at that time. 
Q. Have you seen the cI1ildren with J. K. Fuss-en recently 
on week-ends f 
A. Yes, I see them each time tI1ey are np there .. 
Q. Do they seem to be fond of him? 
A. Yes, as soon as they see him they run to 
page 140 ~ him and 'put their arms around llis neck, and he 
picks them up and carries them around with hint. 
Sometimes, he takes one in each um. 
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Cross-examined bv Mr. Rudd: 
Q. The little gi~ls have been good behaved and good man-
nered little girls T 
A. Yes. 
Q. Seemed to have received the proper care? 
A. They are kind of thin. 
Q. Fast growing children are sometimes thin, arcn 't they? 
A. Well, they are not so large. Both parents are small. 
Q. Do they seem to be fond of their mother? 
A. I do not think I have ever heard either one of them 
mention their mother. 
Q. You have not been present with them when they were 
with their mother? 
A. No, not with their mother present for sometime. 
Q. Had you ever been in the Fussell home before they 
broke upl 
A. Yes, just after they were first married. 
Q. Not recentlyY 
A. No. 
Q. What kind of work ·does 1Irs. Lelia Fussell do f 
A. She is a housewife, and has some chickens. 
Q. Is she considerably occupied with her chickens? 
.A.. No, she doesn't have so many-just one hen housu. 
Q. Does she handle them her.self? 
A. No, he helps her with them. 
Q. Who? 
A. Mr. F1:1ssell, her husband. 
Q. Does she sell eg·gs ! 
A. Yes. 
page 141 ~ Q. Does she bring them to town herself? 
A. Part of the time yes, and sometimes she 
sends them bv Josiah. 
Q. Does slie drive herself 1 
A. Yes. 
Q. And sometimes she bring·s them in herself? 
A. Yes. 
Q. Does Mr. Fussell have· a produce farm there? 
A. Yes, sir. I think it is around 29 acres. 
· Q. Does he raise produce that is sold in town every week? 
A. He mostly raises feed. They have a couple of cows up 
there for the family, a spare mule and horse, and some 
chickens, and they mostly raise feed for them. 
Q. Does she raise produce to sell? 
A. Some. .She always has a· good g·arden and sets a good 
table. 
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Q. Does she bring produce in town to sell, too? 
A. Sometimes she does, if it is convenient. 
Q. Are you familiar with the reputation in tl1at community 
of Mrs. J. K. Fussell for peace and good order? . 
A. Well, there are not but so many people a round there 
now that were there when they were living together. 
Q. Are you familiar with Mrs. Fussell 's reputation in that 
community? 
A. I would hardly know what to say about her reputation. 
Q. -Are you familiar with the reputation that she had 
among; the neig·hbors that were living in that community when 
she was there? 
A. We do not have a very large community. 
Q. You know Mrs. Fussell, don't you t 
A. Yes. 
page 142 ~ Q. ·would you say that you were or were not 
familiar with her reputation? 
A. I do not know what I would like to sav. I have never 
talked about her, or about her trouble or irffairs with any 
one, and I would not like to say. The neighbors that we have 
now were not there when they lived there. 
Q. You said a moment ago that you were familiar with 
Mr. Fussell 's reputation? 
A. I do not know anybody that doesn't think a lot of 
Josiah, but I do not know what they think of Mrs. Fussell. 
Q. Then you are not able to tell us what her reputation i~? 
A. No, I am not. 
And further this deponent saith not. 
ELSIE F. \VILLIAMS. 
Signature waived by consent of counsel. 
page 143 ~ MRS. LELIA FUSSELL, 
being recalled as a witness, deposes and says, as 
follows: 
Recalled for examination by Mr. Fuss~ll: 
Q. Is your son, Josiah Fussell, living with you at the pres-
ent time t 
A. Yes. 
Q. How long ]ms lie lived with you this last time? 
A. Since sometime in last November. I think it was about 
the middle. 
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Q. Did he go to live with you when he and his wife sepa-
rated? 
A. ·when she left, he stayed up there two weeks by him-
self. 
Q. And after that time, did he live with you? 
A. Yes, it may have been three weeks, but I know it was 
ecrtainly two weeks. · 
Q. Is your son, Josiah, a boy of temperate habits? 
A. He has very good habits. 
Q. Has he ever been a drinking boy? 
A. No., he never has. 
Mr. ,Rudd: I object to bringing this witness back on the 
-stand for examination of chief matters, which might and 
should have been covered the first time. The defendant, upon 
reading the deposition over, is attempting to :fill in gaps which 
ought to have been cov:ered in the first examination. Fur-
ther examination now, it seems to me, is an improper pro-
-0edure. Of course, if you have material facts about which 
you want to examine her, made necessary by depositions we 
have taken by cross examination, that is different. 
Q. Mrs. Fussell, are you fond of the two little girls, chil-
dren of Mr. and Mrs. J. K. Fussell? 
A. Yes. 
page 144 ~ Q. Are they fond of you? 
A. Yes. 
·Q. Are they fond of their father? 
A. Are they-they just idolize him. 
Q. Is he fond of them? 
A. He is just happy when he has them with him, and when 
he does not have them, he is anytlling else but happy. 
Q. Are you and your liusband in a position, Mrs. Fussell~ 
tliat if the Court should see fit to turn over to you the control, 
care and custody, or to you and your son jointly, or partial 
control, care and custody to you, to provide a good home for 
those children and take care of them properly, and see that 
they are given the proper care and attention? 
A. Yes, I think we are. I look after them the same as if 
they were mine. 
Q. Mrs. Fussell, how many children have you hacl? 
A. Seven. 
Q. You said you would give them the same care you would 
give your own children ·y 
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A. Yes, I would-may be better-I feel more responsibility 
for them. I had~ grandson with me all this summer, ancl 
I felt the care of hitn. more than I did of mine. 
Q. If the Court should see fit to give the care, custody and 
control of those children to their father, would you look af-
ter the children when he was at work! 
A. Yes., I would. 
Q. Are you a member of a Church? 
A. Yes. 
Q. Is your husband a member of a Church! 
A. Yes. 
page 145 f Q. How long have you been a member of n: 
Church! 1 
A. It has been quite a number of years-about 52 or 53 
years. 
Q. Would you see that the children attended Sunday 
School if they were with you? 
A. Yes. 
Q. Is your son, Josiah, a Church member! 
A. Yes, he belong·s to the Methodist Church.. He l1as not 
attended very much recently, because- he l1as been so upset .. 
Q. Your husband is a man of good habits, is he t 
A. Yes. 
Q. Is he fond of the two little giTis-f 
.A. Yes, he is quite fond of them. 
Q .. Are they fond of him Y 
A. Yes. 
Q. You have a daughter wI10 lives with you at the present r 
A. Yes. 
Q. Is she fond of the children f 
A. Yes. 
Q. Are they fond of her¥ 
A. Yes. Sometimes Shirlev will want to sleep with her 
when she is ont home. .. 
Q. When the little girls are with their father, do they seem 
to be happy and contentecl1 
A. Yes. 
Q. Do they, or do they not complain about Trnving to re-
turn to Richmond? 
A. They do not want to go. Tl1ey always want to stay 
with him. 
Q. How do they show that they do not want to return-
what are their actions t 
Thelma G. Fussell v. Josiah Fua.seH 
Mrs. Lelia Fussell. 
113 
Mr. Rudd: I object to the question, for the 
page 146 ~ reason, I believe the ages of tlie children are five 
and seven, and children of that age cannot pos-
sibly know what is best for them. It is for the Court to de-
cide what is best for the children. Therefore, I think tha.t 
it is unnecessarv to state the attitude of the children when 
they are down with their grandmother. 
Mr. Bremner: Answer the question, please~ Mrs. Fussell. 
A. Several times they have cried and just said they did 
not want to go back, that they wanted to stay with daddy . 
. One morning the oldest one did not want to leave her Aunt 
Lelia-she wanted to stay with her. 
Q. When Mrs. W"illiams was on the sta.nd, ~ir. Rudd asked 
her several questions about your working with your chickens, 
and doing outside work. Vl ould any of the outside work you 
do or look after interfere with the proper training of these 
two little gfrls 1 
A. No. 
Recalled for cross examination hv Mr. Rudd: 
Q. Mrs. Fussell, would you mind-if you have any objec-
tion you can say so-but I do not believe you gave your age. 
What is iU 
A. No, I don't mind. I am 64. 
Q. Mrs. Fussell, when was the last time that these two 
little children were down at vour home¥ 
A. Last Sunday. They came down Saturday and stayed 
until Sunday morning. 
Q. So they stayed Saturday night at your home? 
A. Yes. 
Q. What room did they occupy in your home that night! 
A. They were with .their father. 
· Q. In their father's bedroom? 
page 147 ~ A. Yes. 
Q. "What sleeping arrang·ements do you ~iave 
there? 
A. I }1ave ·plenty of J'.Oom for them. I have five bedrooms. 
Tl1ey wanted to he with him, and he wanted to be with them. 
I have told 11im to sleep on the opposite side of the bed from 
them. 
Q. You mean they sleep in the same bed with him! 
A. Yes, sometimes. Very often ·:w'hen my daughter is theve, 
Shirley sleeps with her. 
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Q. Then last Saturday night both of them slept in the same 
bed with their father? 
A. Yes. 
Q. Do you remember what time of night they retired last 
Saturday night? 
A. No. 
Q . .Approximately-could you just give us some idea T 
A. I imagine around nine. 
Q. Diel their father retire at the same time? 
A. Yes. 
Q. Is that about the general time they retire when down 
there for week-ends f 
A. Sometimes 8 :00; sometimes 8 :30, and sometimes 9 :00 
o'clock. 
Q. Have they been up on occasions later than that? 
.A. I don't think they have. It seems to me one night they 
were a little later w·hen I had company. · 
And further this deponent saith not. 
MRS. LELIA FUSSELL 
Signature waived by consent of counsel. 
page 148 ~ JOSIAH FUSSELL, 
being recalled as a witness, testifies in his own 
behalf., as follows : 
Recalled for examination bv Mr. Bremner: 
Q. Mrs. ,v orth A. Carter"I1as testified that she ,yas present 
in Grace Hospital while your wife was there, and on a cer-
tain evening- you came in and acted in a very rude manner, 
and told your wife, in effect, that you would not take her 
home in an ambulance-that she did not come in one and 
she could go back like she came. Did you act that way and 
make that statement? 
A. That is all very untrue. I came to the hospital with a 
.boy by the name of "Bus" Edward .Jepson for the purpose 
of protection. He knew how ID}T life had been threatened by 
iliefumil~ · 
Q. ·what family do you refer to! 
A. My wife and her family. I asked her why didu 't she 
let me know about the child's birth so I could have taken her 
to the hospital. She replied, '' motlier did not want you to 
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know a thing about it".. They only let me know after she 
had been put under ether. She was crying and carrying on 
:after she had been put under ether, and that is the only rea-
son her mother, or whoever called me, did call. That night, 
I made arrangements for Mr. Nelson to take her home in an 
ambulance-the same day I learned she was in the hospital, 
:and I would have made arrangements to take her to the hos-
pital if I had known. 
Q. Did you in any way neglect your wife when she was in 
that condition? 
A. No, sir, I did not. 
Q. Have you made an effort to have your wife return to 
you? · 
A. Yes. Her reason is that Hugh Rudd, her mother and 
father told her not to under any circumstances., and if she did 
come back to me they would disown her. 
page 14'9 } Q. Have you and ·she been friendly since you 
separated? . 
A. As long as her family did not know it. We have been 
very friendly, and I have given her everything she asked 
for. · 
Q. You say you have been friendly. Have you been out on 
occasions? · 
A. I have taken her hack and forth to work, have eaten 
lunch with her two or three times a week, and she has asked 
me for different presents and I have given them to her. 
Q. Have you given her any flowers? 
A. I gave her orchids last Easter at her request. I, also, 
offered the automobile to her and she started to take it. Her 
mother was away from home and I was asked to sit on the 
porch and talk to her, which I did. " 7hen her mother re-
turned, the expression on her face would have knocked any-
body down when she saw me sitting on t!Je porch talking with 
l1er daughter. 
Q. Are you still anxious for your wife to return to you Y 
A. Yes, I am, if she will .stay with me and not go out with 
other men. 
·Q. Do you use profanity, Mr. Fussell? 
A. Never have in my life. 
Q. Your wife, during· her last ·deposition, stated that you 
indicated that you were more interested in :fishing than you 
were in her? 
A. I do not fish. Never have been fishing since I was mar-
Tied. 
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Q. When she talked to you about an ambulance, did you 
tell her "Hell., no''¥ 
A. No, sir. I had ordered the ambulance from the time I 
knew she was in the hospital. I ordered the ambulance to 
take her to my home, and she would not go, so I sent her 
whete she wanted to go. I held the house open for her, and 
kept it in proper condition. I kept it like I would have if she 
had been there. 
Q.;. Have you ever treated your wife in a cruel manner! 
A. No, sir. 
page 150 ~ Q. Are you still in love with your wife'l 
A. I am, too much so. 
Q. Did yon ever make a physical -a.ttac.k on her? 
A. Never have on her or anybody else. 
Q. She states that on one occasion you told her to "g·et 
the hell out of there", meaning your home. Is that correct? 
A. No, ~ir. She would use profanity and I would say that 
is pretty walk for a mother of two little children. I would 
laugh at her and say that is a fine thing· for a mother of two 
little children. 
Q. Did you ever tell her there were different roads that 
left your home, and you did not care which one she tQok 1 
A. No, sir, I did not. She tried to get me to leave, and I 
would not. She said sl1e knew someone who would give her 
more than I could. 
Q. She stated at times sI1c did not have enough to eaU 
A. That is not so. I always ltad -a g-ood garden, have al-
ways t'ais~d produce., and she has always gotten what she 
wanted. If anybody has gone Ia-eking, it Iias been me and 
uot mv wife and children. 
Q. Are you in position to take care of your wife and chil-
dren if she should return to yon 7 
A. I am. 
Q. Are you still with the Virg·inia Electric & Power Com-
panyf 
A. Iam. 
Q. If the Court should see fit to turn the care, custody 
and control of tl1e two children to you, would you still keep 
them at the home of your mother and father, in Varina Dis-
trict, Henrico County, Virgfoia? 
A. I surelv would. . 
page 151 ~ Q. A re there good school facilities in that dis-
. trictt 
A. I would say equal to any in the State. 
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Q. In what manner would your children go to school? 
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A. The school bus passes right by the door. The children 
could see it in plenty of time to walk out there, and would 
n0ver have to stand out and wait for the bus regardless of 
the weather. 
Q. Have the children, or either one of them, expressed a 
desire to live with you? 
Mr. Rudd: I object to this question for reasons previously 
assigned. 
A. They have all the time expressed their desire and say 
they cannot understand why we are apart. 
Q. Since you have separated, or given your last deposi-
tion, have you thoug·ht of anything that you have done or 
said that would in your opinion justify your wife leaving 
yout _ 
A. Nothing that would justify her leaving me. 
Recalled for cross examination by l\Ir. Rudd: 
Q. Did you ever have a bathroom in your home down there 
before you separated? 
A. I have a bathroom now, and all material was ordered 
before she left. 
Q. ,Just answer the question t 
A. No, I did not ha Ye a bathroom at the time. 
Q. Did you have running water in the house before you 
separated t 
A. I had water. 
Q. Did you have running water in the house? 
A. Not running water. 
Q. Have you got a bathroom in the house now? 
page 152 ~ A. I have. 
Q. Do you have running water in the house 
now? 
A. I have. 
Q. Do you have the house rented ouU 
A. The house is at my disposal any time I cl1oose to go 
back. 
Q. ·who lives in it? 
A. Mr. Ferguson lives in it. 
Q. Is there a lease on the honse f 
A. No., they will move at any time. They went there with 
that understanding. 
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Q. How long- have they lived in the house? 
A. Since about a month after my wife left. 
Q. How much rent have they paid Y 
A. $25.00 per month. 
Q. Are they still paying you $25.00 per month¥ 
A. Sometimes th~y do, and sometimes they don't. That 
has been worked out between them and mvself. 
Q. Do they owe you any rent at this time? 
A. Not at the present time, no. 
Q. You say they will move out t 
A. They will. 
Q. ,vhen will they move out? 
A. They are ready to move out now. 
Q. You mean any time you request them to move Y 
A. They are ready to move at any time. That was the 
understanding I had with them wl1en they moved in the house. 
Q. "\:Vhat other improvements have you made in your home 
since you separated besides putting in a bathroom and run-
ning· water? 
page 153 ~ A. I have not made any other improvements. 
Q. Have you made any improvements outside 
on the house? 
A. The two porches have been fixed a little different from 
what they were, but that was all under construction before 
she left. 
And further this deponent saith not. 
JOSIAH FUSSELL. 
Signature waived by consent of counsel. 
Commonwealth of Virginia 
City of Richmond, to-wit: 
I, Elizabeth Butt, a Notary Public of and for the City 
aforesaid, in the Commonwealth of Virginia, do certify that 
the aforesaid depositions of .Josiah Fussell, and otl1ers, were 
taken and sworn to before me at the time and place set forth 
above. · 
Given under my hand this 2nd day of November, 1942. 
ELIZABETH BUTT, 
Notary Public. 
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Mrs. George Drinker. 
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page 154 }- The Plaintiff's Depositions filed in the Clerk's 
Office on the 3rd day of December, 1942, are in 
the following words and figures: 
"DEPOSITIONS'' 
Virginia: 
In the Circuit Court of the County of Henrico. 
·Thelma G. Fussell, Complainant 
v . 
.Josiah Fussell, Defendant. 
COPY 
The depositions of Mrs. George Drinker, and others, taken 
before Alice B. Hinchman, a notary public in and for the 
City of Richmond, State of Virginia, at 3 o'clock P. M. Octo-
ber 15, 1942, at the offices of Leith S. Bremner, State-Planters 
Bank Building, Richmond, Virginia., pursuant to agreement 
of counsel, to be read as evidence on behalf of the complain-
ant in the above-styled cause now pending in the Circuit 
Court of the County of Henrico, Virginia. 
Present: R Hugh Rudd, Esq., Counsel for complainant. 
Leith S. Bremner, Esq., Counsel for defendant. 
Complainant and defendant in person. 
page 155 } MRS. GEORGE DRINKER, 
a witness of lawful age, · being· first duly sworn, 
deposes as follows: 
<Juestions by l\fr. Rudd: 
Q. Please state your full name, residence and occupation f 
A. Mrs. George Drinker, Route 6., Box 376, Richmond, 
housewife. 
Q. Mrs. Drinker are you acquainted with the parties to 
this suit, Mr. and Mrs. Fussell i 
A. Yes. 
Q. How long have you known them? 
A. I have known Josiah practically all of his life and if 
she will tell you when they moved to the corner, that's how 
long· I've known her. . 
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Q. How far do you live from the house on Darbytown Road 
in which Mr. and Mrs. Fussell lived together t 
A. % of a mile I would say. 
Q. Mrs. Drinker are you acquainted with the reputation of 
Mrs. Fussell, the plaintiff, in that community¥ 
A. So far as I know, it is very, very good. 
Q. You are acquainted with her reputation r 
A. Yes. 
Q. And you say it is good f 
A. So far as I know. 
Q. Are you acquainted with tlle reputation of l\fr. Fussell 
in that community? 
A. Yes. 
Q. ·what is the reputation of Mr. Fussell in the com-
munity? 
page 156 ~ A. He lms been a g·ood boy all of his life; he 
has been very peculiar, but. I have never heard 
of him doing anything out of the way that would be against 
him. · 
Q. Mrs. Drinker are you familiar with the circumstances 
in their home while Mrs. Fussell was housekeeping; I mean 
with reference to conveniences Y 
A. When they moved there they had absolutely nothing 
and we often wondered why ,Josiah would bring his little 
girls and his wife to that corner. 
Q. While Mrs. Fussell was living there did they have fa-
cilities such as a bathroom and running water f 
A. No, sir. 
Q. Can you state whether OI'. not Mrs. Fussell did her own 
work? 
A. Yes sl1e did, without any conveniences. 
Q. How did she do it in your judgment? 
A. The hard way. By hard work. Hard ]abor. The well 
was one that you pulled the bucket up and down until some-
one g·ave her a pump. 
Q. Mrs. Drinker since Mr. and Mrs. Fussell have sepa-
rated bas Mr. Fussell had improvements and conveniences 
put in that house! 
A. He commenced to fix up the house before. they were 
separated. I have been told a bath was put in; I have never 
been in the house since they moved from there. 
Q. In your judgment is Mrs. Fussell a proper 
page 157 ~ person to have the care and custody of her two 
little gfrls Y · , : 
A. Yes, sir. 
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By Mr. Bremner: 
· Q. Mrs. Drinker it isn't unusual fo~· homes on farms in 
Henrico not to have baths is it f 
A. It certainly isn't, but under the law it should have been 
a toilet at lease; we are in the dairy business and it is a law 
to have a sanitary toilet. 
Q. I ask you, it isn't unusual not to have one? 
A. I am talking abo\lt the place they lived; he knows it 
was not toilet facilities for the cliildren to ~;o to. 
Q. It wasn't unusual up to a few years ago not to have 
baths on farms f 
A. Plenty of times people didn't, but it is a law now to have 
sanitary toilets. 
Q. You evidently didn't understand my question. · I asked 
you about the bath. I asked you if it was anything unusual 
for farm homes to he without baths ·J 
A. Not unusual. I can state that :Mrs. Fussell did every-
thing she could for the children; my son took them to Sunday 
School when they went to Sunday School. 
And further this deponent saith not. 
Signature waived by consent of counsel. 
page 158 } l\'[RS. H. G; EASTON., 
another witness of lawful age, being first duly 
sworn, deposes as follows : 
Questions by Mr. Rudd: 
Q. Please state your name, your residence and occupation? 
A. Mrs. H. G. Easton, Box 379, Darhytown Road, Rich-
mond, Va. 
Q. Mrs. Easton how far from the house occupied hy l\fr. 
and Mrs. Fussell, the parties to this suit, is your home, 
A. I judge it would be about three city blocks. 
Q. How long· have you been acquainted with Mr. and )Irs. 
Fussell, the parties to this suit? 
A. ,v ell I have know of :Mr. Fussell for several years, but 
I have ouly known his wife about a year and a half. 
Q. Have you been in their home _before they separated¥ 
A. Yes. 
Q. Can you give us an idea how often f 
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A. ,v ell I would say not more than half dozen times. 
Q. l\Irs. Easton are you acquainted with the reputation of 
Mrs. Fussell in that communitv f 
A. Yes. ., 
Q. ·what was her reputation 1. 
A. It was g·ood. . 
Q. In your judgment is she a proper person to have the 
care and custody of her two little girls? 
A. She certainlv is. 
Q. Did you evei· see Mr. Fussell ,~ith his family? 
A. Yes, I think he was at home a time or two when I wa.s 
there. 
page 159 ~ Q. Can you give us any idea as to how he bore 
himself and how he treated his family and par-
ticularly Mrs. Fussell f 
A. "\V ell he was kindly disposed towards his children, but 
I thou~;ht he was rather fractious with his wife at times. 
Q. Did she give him any cause to be fractious? 
A. I couldn't see anv. 
Q. What sort of housekeeper was Mrs. Fussell f 
A. She was a very tasty little housekeeper in my estima-
tion. 
Q. I don't suppose you are acquainted with her parents., 
Mr. and Mrs. GerhardU 
.,A .• No. 
And further this deponent saith not. 
Signature waived by consent of counsel. 
page 160 ~ .. WADE H. BRYANT, 
another witness being· first swom, deposes as fol-
lows: 
Q. Please state your name, residence and occupation? 
A. 1.Vade H. Bryant, 3037 :Moss Side Avenue, Richmond, 
Va., Pastor Barton Heights Baptist Church. 
Q. How long have you been Pastor of that church? 
A . .Sinc.e :March 1, 1929. 
Q. l\:fr. Bryant how long· liave you known Thelma Gerhardt 
Fussell? 
A. Since approximately that time; she was attending the 
Church then; her parents were attending the Church and she 
was also attending. 
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Q. Is she a member of that Church now? 
A. Yes. 
Q. How long has she been a member? 
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A. I have forgotten when she was baptized; I could have 
g·otten it if I lrnd thought; I would say approximately twelve 
years ago, althoug·h that is only an approximation. 
Q. Are you acquainted with Thelma's parents f · 
A. Yes. 
Q. How long have you known them 1 
A. Some twelve or fourteen years. 
Q. They are members of your Church f 
A. Yes. 
Q. How long have they been members of your Church? 
· A. They were members when I became Pastor; at least 
they were attending the Church, and I think they were mem-
bers then. 
Q. Have you -been in M:r. and Mrs. Gerhardt's 
page 161 · ~ home quite frequently since becoming Pastor of 
the Church? · 
A. Yes, I was in the home when they lived on North .A.ve-
nue and on Lamb Avenue, on ·woodrow Avenue and recently 
on North Avenue. 
Q. Are you acquainted with the reputation that Mr. and 
Mrs. Fussell bear in the community and in the church! 
A. Yes. 
Q. What is that reputation? 
A. The family have been church going people; Mrs. Ger-
l1arclt in particular has been a very earnest churchwoman; 
she has gone the second mile to try to build a Christian home 
and to establish Christian ideals in the lives of her children. 
Q. Do you consider :Mr. and Mrs. Gerl1ardt the proper 
people to have the care and custody of Thelma's two little 
girls? 
A. Yes, I look upon Mrs. Gerhardt as a persoi;i with true 
Christian desires to take care of and rear the children prop-
erly. She is there., of course I suppose all the time, and I 
would· consider her far above the average in this dny and 
time in the care for and interest of children; she has shown 
it in her own children and I judge she would in her children's 
children. 
Q. ·would you regard Thelma a proper person to have the 
care and custody of her own two little girls 'f 
A. Yes, TJielma is not ideal, she has made her mistakes, 
as we all have, but I believe she has the heart and purpose 
to give the children be best sort of care that she can. 
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Q. Would you say with Thelma working and 
page 162 ~ the children under the constant care of Thelma's 
mother tllat they would receive proper attention 
and upbringing? 
A. If Mrs. Gerhardt mm be there: I think to mv knowl-
edge she is there all the time, I would say that sl1e would. 
With :.M:rs. Gerhardt there I think the children woulcl have 
a nice home environment and he looked after properly. 
Q. And so far as you know Jfrs. Gerhardt does not have 
any outside work? 
.A. • .I was in the home within the past month and she was 
there and said she stayed there; she was not employed then .. 
Q. Could you state whether they seemed fond of their 
grandmother, I mean when yon visited them in the home f 
A. I can simply express my observation; they appeared to 
be fond of their grandmother. I confess I do not know 
enough of the facts to make a categ9rical answer; the evi-
dence is that 8he tends to them, sends them to church and 
Sunday school; they love her; they appear to be fond of 
her as children would be of their grandparents; that's· my 
observation. 
Mr. Bremner~ 
Q. Have yon ever been in the home of Mr .• J. IC Fussell? 
A. No, I wanted to go, but I do not reeall ever being there .. 
Q .. So you don't know anything about the manner in which 
Mrs. J. K. Fussell looked after her two little children while 
they were living· together T 
A. No, not from. my own knowledge; I was not there. 
Q. And so far as visiting in the home of the 
page 163 ~ grandparents wouldn't it be quite unusual for 
children not be behave nice when the Pastor was 
around? 
A. Freq11ently I have like the storm "come unawares"; I 
have come forth wlien they were not looking- for me and I 
have always found them in perfectly every day normal cir-
cumstances. 
Q. Do you know there is a gTeat deal of friction between 
Mrs. Gerhardt and her lmsband f 
A. Yes, I have heen aware of a certain amount of friction 
and I pay my tribute to Mrs. Gerlrnrdt; she has been patient, 
kind and has kept the home in order and maintained a Chris-
tian spirit. 
Q. Now do you know if there has been any reformation on 
the part of her husbaud around the l.10me ! 
Thelma G. Fussell v. Josiah Fussell 125 
Wade H. Bryant. 
A. I don't know that there has been anv decided reforma-
tion on his part; I have missed him at ~hurch and wanted 
him there, but I don't know. 
Q. Isn't it true Dr. Bryant that Mrs. Gerhar.dt, the mother 
of Mrs. Fussell, is afflicted with heart trouble; as a heart 
affliction? 
A. I do not know just the nature of l\1rs. Gerhardt's physi-
cal trouble, I do not she has had illnesses of one kind or 
another; I don't know just the 11at.ure of wl1at it was. 
Q. Do you know there is considerable friction between tl1e 
father, l\fr. Gerhardt, and all members of the 
page 164 ~ family at times? 
A. Yes, I have been ~nvnre that there has been 
an amount of friction or difficulty. 
Q. Have you been aware of tl;e fact that his language at 
times, to say the least, is very obscene when he is in those 
tempers? 
A:. I could not state sir because I have never been there 
when he did that. 
Q. Are you in a po~ition to say if that is llis reputation 
among those who lmow them f 
A. No I am not; I vrns trying- to think; I mig·ht say the 
only disparaging fact that I know, and that comes from 
second lrnncl information, about Mr. Gerhardt is at times 
past he has indulged in beer; I c0uldn 't state that as a fact. 
Mr. Rudd: 
Q. I believe you stntod that you were in the home fairly 
recently? 
A. Within the last thirtv davs. 
Q. "\iYas he there at that tim~? 
A. It was in the aftemoon around hvo _or three o'clock. 
He was not there. 
Q. At that time waR tliere any evidence of any friction be-
tween Mr. Gerhardt and anyone else? 
A. No, we just talked; I talked with -:Mrs. Gerhardt and 
the two little children. 
Q. So far as you could observ<? thin:i;s were perfectly all 
right¥ 
page 165 ~ A. Yes. 
Q. vVhen was the last time, or approximately 
the last time, you were there that :Mr. Gerhardt was also 
there? 
A. I suppose it has heen two years; I try to visit in the 
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evenings when the whole family is together, but frequently 
is it impossible for me and I have not seen Mr. Gerhardt in 
the home for about that length of· time. 
Q. So far as you know the relations between Mr. and Mrs. 
Gerhardt are perfectly all right at the present time? 
A. Yes., as the case with a number of homes and families, 
there has been some friction or difficultv, but because of the 
unusual spirit, Christian spirit of Mrs. Gerhardt that family 
has achieved a great deal, partic.ularly evidenced by a son 
_who is an outstanding success and by the other children who 
have grown up and occupied outstanding· places in .the com-
munity. I regret that the father, that is ·Mr. Gerhardt, has 
not been a more ideal father, hut I do know when he is at 
his best that he loves his children; he has given evidence 
of that and in his heart I think be desires to be a good father, 
but has one or two weaknesses that flare up at times. 
Q. All in all, knowing the situation as you do Mr. Bryant, 
would you be willing to state that the two little daughters 
of Thelma here would be well provided for and well taken 
care of in that home? 
A. Yes, I think the children would have an op-
pag·e 166 ~ portunity there for a notmal, proper home life 
and treatment; I have members in my church 
where the children are not as well cared for physically, 
morally or spiritually as I believe these children to be. 
Q. :Mr. Gerhardt traveles does he not? 
A. I don't know, I am sorry. 
Mr. Bremner: 
Q. Do you know that for the Inst several months Mr. Fus-
sell, the defendant, has contributed $65.00 a month to the 
children's support 1 
A. No. . 
Q. You didn't know thaU 
A. No, I didn't ask the question and I wasn't told. 
And further this deponent saith not. 
Signature waived. 
State of Virginia 
City of Richmond, to-wit: 
I, Alice B. Hinchman, a notary public in and for the City 
of Richmond, State of Virg·inia, do certify tl1at the foregoing· 
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Oakley lV. Baston. 
depositions of Mrs. George Drinker, Mrs. I-I. G. Easton and 
Rev. vVa_de H. Bryant, were duly taken, sworn to before me 
at the time, place and for the purpose hereinbefore men-
tioned. 
Given under my hand 19th day of November, 1942. 
My commission expires on the 29th day of October, 1944. 
page 167 }- Virginia: 
ALICE B. HINCHMAN, 
Notary Public. 
In the Circuit Court of the County of Henrico. 
Thelma G. Fussell, Complainant 
V . 
.Josiah Fussell, Defendant 
DEPOSITIONS: 
The deposition of Oakley W. Easton, taken before me, Vir-
ginia Gra.h Gregory, a notary public for the City of Rich-
mond, State of Virginia, at 5 o'clock P. M., November 16, 
1942, at the office of R. Hugh Rudd, Mutual Building, Rich-
mond, Virginia, pursuant to agreement of counsel., to be read 
as evidence on behalf of the complainant in the above styled 
cause now pending in the Circuit Court of the County of 
Henrico. 
Present: R. Hugh Rudd, Esq., Counse_l for Complainant. 
Leith S. Bremner, Esq., Counsel for Defendant. 
}Jage 168 } OAKLEY W. EASTON, 
being· first sworn, deposes as follows-: 
Questions bv Mr. Rudd : 
Q. Please· state your name, age, residence and occupation t 
A. Oakley ·w. Easton, 26, R. F. D. 6, Box 379:, Darbytown 
Road, Henrico County, Va. Pile Driver Enp,ineer. 
Q. Mr. Easton I believe you will soon be inducted into the 
Army will you not! 
A. I think so. 
Q. Are you acquainted with ~Ir .• T osiah Fussell, the · re-
spondent in this case? 
A. Yes. 
Q. How long, approximately, have you known him?. 
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A. I guess about 8 years. 
Q. I believe you live in the same general neighborhood, do 
vou not? 
.. A. That's right. 
Q. Are you a son of the Mrs. Easton, who testified for 
1\1:rs. Fussell in this case in a deposition taken on October 
15, 19421 
A. Yes. 
Q. Did you sec :Mr. Fussell a few days after your mother 
had given this deposition for Mrs. Fussell? 
A. Yes, about a week after. 
Q. Where was it that you saw him on this occasion! 
A. At Rittenour's Store. 
Q. On this occasion did Mr. Fussell mention the faet that 
your mother had testified for his wife t 
page 169 ~ A. Yes. 
Q. What di.d I1e say to you about thatr 
A. That it was all against him; that it was nothing true-
about it. That was bis way of looking at it. 
Q. Did he make any threats against you or your mother? 
A. Yes, he said he was going to get even with her for that. 
I told him I would not do that if I were him and he repeated 
that he was going- to get even with my mother and also Mrs. 
Drinker who had testified at the same time. 
Q. He didn't tell you how he was going to get even did he T 
A. No., I wish he had. 
Q. Did he become loud and abusiveY 
A. Yes. 
Q. Did the proprietor of the store hmre to interfere in 
any way? 
A. Yes, he asked us bot11 out. 
Q. On this occasion who started the argument? 
A. 1\fr. Fussell started it. 
Q. Did you say anything about it at all up to tl1e time he 
started itf 
A. No. 
Q. How did the argement encl? 
A. Well, the Rittenour Brothers closed the arg·ument; said 
if he wanted to arg·ue to g-o out in the road; we went on out 
and that ended it. 
· And further this deponent snitll not_ 
Signature waived by consent. 
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Note: By Mr. Rudel: This deposition is taken 
page 170 ~ by agreement of counsel with the understanding 
that the witness may be reealled for cro::;s exami-
nation if counsel for respondent desires to recall him. 
Also by agreement of counsel I desire to introduce into 
the record at this time two exhibits, both of which I have 
previously shown to Mr. Bremner and which are being intro-
duced with his consent. The first is a statement bv Dr. 
Howard Urbach, which is marked Exhibit X; the second is a 
letter from L. E. Bush, principal of ,J. E. B. Stuart School 
to the complainant in this case marked Exhibit Y. The pur-
pose of these exhibits is to establish the injurious a.ffect of 
the respondent in this case taking the two ehildren of the 
parties to his home in the country over the week-ends. The 
complainant in the exercise of her judgement recently re-
fused to let the children g·o on one occasion and was there-
upon order to show cause why she should not be jailed for 
contempt. These exhibits a re introduced for the purpose of 
enlightening the Court in the reason for her actions on this 
occasion. 
State of Virginia 
City of Richmond, to-wit: 
I, Virginia 0.mh Gregory, a notary public in and for the 
city and state afore~aid, do certify that the foregoing depo-
sition of Oaklev ,v. Easton was clulv taken and sw·orn to be-
fore me, at the time, place and for the purpose hereinbefore 
mentioned. 
Given under my hand this 18th day of N" ovember, 1942. 
My commission expires on the 11th day of March, 1946. 
VIRGINIA GRAll GREGORY. 
Notary Public. 
page 171 ~ Dr. Howard Urbach 
1311 Grove Ave. Phone 5-5211 
Reg. No. 170 Date 11/13/42 
Office Hours: 11 a. rn. to 12 m. 4 to 5 p. m. & Sunday by 
For 
R 
appointment 
Address 
Due to recurrent head colds in Shirlev and Thelma 
Carole Fussell, ·would advise disconti'iiuing· sending 
' 
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them to the country over week ends for the winter 
months. 
HOW ARD URBACH_, M. D. 
''Complainant's Exhibit '' X'' 
page 172 ~ "COMPLAINANT'S EXHIBIT Y" 
Richmond Public Schools 
J. E. B. Stuart School 
3101 Feudall A venue 
Office of the Principal 
Richmond, Va., Nov. 13, 1942. 
Dear Mrs. Fussell : 
I have bad a talk with Shirley's teacher and find that 
Shirley is not doin,g well. She is failing her grade and in-
stead of improvement or normal progress, slrn seems to · be 
declining in efficiency. 
Miss Cottrell has put forth every effort to create an in-
terest in her, but other matters seem to bother her a great 
deal, probably the fact that she spends week ends away from 
you and coming to school Mondays with a feeling an inse-
curity and unrest. 
I hope something may be done to help her school situa-
tion .. 
Respectfully yours, 
L. E. BUSH Prin. 
pag·e 173 ~ And at Another Day, To-wit: 
At a Circuit Court continued by adjournment and held for 
the County of Henrico, at the Court house, on the 17th clay 
of ,June, 1943, the following orders were refused : 
Virginia: 
In the Circuit Court of the County of Henrico. 
Thelma G. Fussell, Plaintiff 
v. 
· ..I osiah Fussell, Defendant 
'l111elma G. Fussell v. ·Josiah Fussell 
INTERLOCUTORY DECREE . 
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. This cause, which has been matured at rules, came on this 
day to be heard upon the bill of complainant, the answer. and 
cross-bill of the defendant, the depositions taken and :filed 
on be·half of both the plaintiff and the defendant and the 
various exhibits filed therewith, and was argued by counsel 
for the respective parties. 
Upon consideration whereof, it appearing to the Court that 
· the parties are of the caucasian race and that they were 
legally married in the City of Richmond, Virginia, on the 
29th day of November, 1933; that. both the plaintiff and de-
fendant are now and have been bona. fide residents of the 
State of Virginia, County of Henrico, for more than one year 
next preceding the commencement of this suit, and the Court 
being of the opinion that the desertion as alleged in the cross-
bill of the defendant., J osian Fussell, has been fully proved, 
said desertion having taken place on the 25th day of N ovem-
ber, 1941, now therefore, the Court doth adjudge, order and 
decree that defendant, t.Tosiah Fussell, be, and he is hereby, 
granted a divorce from bed and board from the plaintiff, 
Thelma G. Fussell, which divorce from bed and board may 
be merged into a divorce from the bond of matrimony at the 
proper tim~ and in the manner then required by 
pag·e 174 ~ law. 
It is further adjudged, ordered and decreed 
that the two minor children born of this marriage, namely, 
Shirley La V eme and Thelma Carroll, be, and their custody 
is hereby, given to the defendant., Josiah Fussell, but with 
leave to the plaintiff to see said children at all proper and 
reasonable times consistent with their welfare-
The bill of complaint is hereby dismissed for lack of legal 
proof to sustain the allegations therein. 
This cause is retained on the docket of this Court for sucl1 
further orders as may be necessary. 
Virg·inia: 
In tlie Circuit Court of the County of Henrico. 
Thelma G. },ussell., Plaintiff 
v. 
Josiah Fussell, Defendant 
132 Supreme Court of Appeals of Virginia 
DECREE .. 
This caus-e, which lms been regularly matured at rules, 
came on this day to be heard upon the original bill of com-
plaint, the answer and cross-bill of the defendant, the depo-
sitions taken and filed on behalf of both the plaintiff and de-
fendant and the various exhibits filed therewith; and was 
argued by counsel. 
Upon consideration whereof, it appearing to the Court that 
the evidence fails to sustain the allegations of the defendant 
contained in that portion of his answer which is 
page 175 ~ in the natm~e of a cross-bill setting up a claim for 
affirmative relief, it is Ordered that the said 
cross-bill be and the same is l1ereby dismissed. 
And it further appearing to the Court, independently of 
the admissions of either party in the pleadings or otherwiseT 
that the parties hereto are of the Caucasian race; that they 
were legally married in the City of Richmond, Virginia on 
the 29th day of November, 193:3; that the plaintiff is domiciled 
in and has been an actual bona fide resident of the State of 
Virginia for at least one year preceding the commencement 
of this suit., and that the parties last lived together as hus-
band and wife in the County of Henrico, Virginia; and that 
the charge of cruelty and constructive desertion against the 
defendant as having taken place on the 25th day of N ovem-
ber, 1941, has been fully proven by the evidence; the Court 
doth, therefore, adjudge, order and decree that the plaintiff,. 
Thelma G. Fussell, he and she is hereby divorced a nicnsa et 
thoro from the defendant, Josiah Fussell. 
· And it further appearing that there are two minor chil-
dren born of this marriage, namely Shirley La Verne, age 
six and one-half years, and Thelma Carroll, age four years., 
and that the complainant is a proper person to have the 
custody of said children, it is therefore, adjudged, ordered 
and decreed that the custody of the said infant children of 
the parties hereto be and the same is hereby awarded to 
Thelma. G. Fussell, the plaintiff herein, and that the defend-
ant, Josiah Fussell, be and is hereby ordered to pay unto the 
plaintiff the sum of Sixty-Five ($65.00) Dollars per month 
as alimony to the plaintiff and for the maintenance, educa-
tion and support ,of the said infant childre11. But the de-
fendant hereto shall have the right to see his said children 
at reasonable times and places and he sha1l be permitted to 
have custod-v of the said children for one twentv-four hour 
period during each week.. .. 
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pag·e 176 ~ And it appearing to the Court that the defend-
ant is in possession of an insurance policy of the 
plaintiff, being a. policy in the Prudential Life Ins. Company, 
it is ordered that he deliver over to the plaintiff said policy 
of insurance. 
And it appearing to the Conrt proper to do so, pursuant 
to the provisions of S<:1c.tion 5107 of the Code of Virginia as 
amended,, the Court doth hereby charge the following de-
scribed real estate of the defendant, to-wit: 
All that triangular tract or pa reel of land with all im-
provements thereon, situated in Varina District of Henrico 
County, Virginia, about 3 miles east of the City of Richmond, 
contah1ing 4-.90 acres, more or less, and being mor0t particu-
larly described as follows : 
Beginning at a rod at the intersection of the Atlee Road 
with the Darbytown · Road, running thence along the said 
Darbytown Road South 45V:! 0 East, 923.1' to a point, thence 
North 87° 25' ,vest fi99' to a point near a cedar on the Atlee 
Road ( Central or County Road to Osborne Road) to the 
point of beginning; being bounded on the South by the lands 
belong·ing· or formerly belong'ing to J. S. Atlee, on the Vv est 
by Atlee Road, on the Northeast by the Darbytown Road. 
Being the same real estate ronveyed by Olivia Stack, widow, 
Thomas Sims and Hattie S. Sims, his wife, to Josiah K. Fus-
sell by deed dated September 30, 1940, recorded in the Clerk's 
Office Of Henrico Circuit Coul't, on· November 16, 1940, in 
Deed Book 282 B, page :361. 
With a lien in favor of the plaintiff and infant children 
of this marriage as security for the payment of the said 
sums of money herein before awarded for the maintenance of 
the plaintiff and the infant children as aforesaid, the said 
lien to remain effective until the fmther order of the Court. 
The Clerk of this Court is herobv directed to docket in his 
current judgment docket so much ··of this decree as charges 
said real estate with a lien as aforesaid, and to 
page 177 ~ refer to this decree as his authority for so do-
ing. 
It is further ordered that the defendant do pay the costs 
of this proceeding·, including tl1e sum of $7 .50 to Virginia 
Shelton., as stenogTaphic expense in taking· the evidence in 
this case. And that l1e pay the further sum of $50.00 to R. 
Hugh Rudd, counsel for the plaintiff, in full for his services 
herein to date. 
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Virginia: 
In the Circuit Court of ~he County of Henrico. 
Thelma G. Fussell., Plaintiff 
v. 
J osiab Fussell, Def end ant 
DECREE. 
This cause, which has been regularly matured at rules, 
came on this day to be heard upon the original bill of com-
plaint, the answer and cross-bill of the defendant, the depo-
sitions taken and filed on behalf of both the plaintiff and de-
fendant and the various exhibits filed therewith; and was 
argued by counsel. 
Upon consideration whereof, it appearing to the Court in-
dependently of any admissions of the· parties in the plead-
ings, or otherwise, that both the defendant and the plaintiff 
have been actual bona. fide residents of the Commonwealth of 
Virginia for more than one year next preceding the institu-
tion of this suit, and at the time of the institution of the same, 
were domiciled in the County of Henrico; and that they last 
lived and cohabited together as husband and wife in the 
County of Henrico, Virg'inia; and that the desertion as al-
lcg·ed in the cross-bill of the defendant, Josiah 
page 178 ~ Fussell, has been fully p1·oven, said desertion hav-
ing taken place on tl1e 25th day of November, 
1941; and that the parties hereto are of the wl1ite race; 
The Court doth adjudg·e, order and decree that the defend-
ant, Josiah Fussell, be, and he is hereby divorced from bed 
and board from the plaintiff, Thelma G. ·Fussell, which di-
vorce of bed and board at the expiration of two years from 
November 25, 1941, may, if then allowed by law, be merged 
into a divorce from the bond of matrimony. 
And it further appearing to this Court t.hat there are two 
minor children born of this marriage, namely, Shirley La-
Verne., age six and one-half years, and Thelma Carroll, age 
five years, and that the d~fendant is a proper person to have 
.custody of said children, it is therefore, adjudged, ordered 
and decreed that the custodv of the said infant children of 
the parties hereto be, and the same is hereby awarded to 
.Josiah Fussell, the defendant herein, but tlic plaintiff hereto 
shall have the right to see her said children at r<~asonable 
times and places. 
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A.nd it is further ordered that this cause be retained on 
the docket of this Court for such further orders as may be 
.authorized by law. . 
And Now, At This Day, To-wit: 
At a Circuit Court continued by adjournment and held for 
the County of Henrico, at the Courthouse, on the day and 
year first herein written, to-wit: On Friday, the 18th day of 
.June, 1943, the following order was. entered: 
}Jage 179 ~ "ORDER OF JUNE 18, 1943" 
Virg·inia: 
In the Circuit Court of the County of Henrico . 
Thelma G. Fussell, Plaintiff 
v . 
.Josiah Fussell, Defendant 
• June 18, 1943. 
This cause, which has been regularlv matured at rules, 
eame on this day to be heard upon the" original bill of com-
plaint, the answer and cross-bill of the defendant, the depo-
sitions taken and filed on behalf of both the plaintiff and de-
fendant and the various exhibits :filed therewith; and was 
arg·ued by counsel. 
UPON CON1SIDER.ATION ,:vHEREOF, it appearing to 
the Court that the evidence fails to sustain the allegations of 
the plaintiff in the bill of complaint that the defendant has 
been guilty of such acts as constitute cruelty and construc-
tive desertion to the extent which would entitle her to a 
divorce a mensa et thoro; and that likewise the evidence fails 
to sustain the allegations of the defendant contained in that 
portion of his answer which is in the nature of a cross-bill 
setting up a claim for affirmative relief, it is ORDERED that 
both the bill of complaint and the cross-bill be and the same 
are- herebv dismissed. To which action of the Court in dis-
missing· her bill of complaint and denying her the relief 
prayed for therein, tl1e said plaintiff excepts, and to which 
action of the Court in dismissing his cross-bill and denying 
him the relief prayed for therein, the said defendant excepts. 
And it appearing that there are certain medical and hos· 
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pital expenses incurred by the plaintiff for the 
page 180 ~ two infant children of the parties hereto, it is · 
ORDERED that the defendant, upon presenta-
tion to him of receipts therefor, pay unto the plaintiff the 
sum of $28.00, for reimbursement for the hospital expenses 
incurred by her. 
And it is further ORDER}JD that the said defendant do 
pay unto Robert Hugh Rudd, counsel for the plaintiff the 
sum of $100.00 in full of all services rendered to the plain-
tiff in this cause to date .. 
And it is also further ORDERED that the defendant do 
pay to the Clerk of this Court the costs of this proceeding to 
date, including the sum of $7.50 to Virginia Shelton as 
stenographic expense in taking the evidence in this case. 
State of Virginia 
County of Henrico, to-wit: 
I, 1\L W .. Puller, Clerk of the Circuit Court of the County 
of Henrico, do hereby certify that the foregoing is a true 
transcript of the record in this cause; and I further certify 
that the Attorney for the Defendant had notice of tl1e Plain-
tiff's intention to apply for said transcript. 
Given under my hand this 10th day of July, 1'943. 
M. ,v. PULLER. 
Clerk Circuit Conrt, Henrico County. 
· Fe·e for· Transcript $22.50. 
A Copy-Teste: 
M. B .. W A.TTS, C. C .. 
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